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HAJE et al - vs. - HAMPTON et al 


AMOUNT 
REPORTED IN 
EMOLUMENT 

RETURNS 


pum 

Summons returned 4 fileu./uxec a@eu./ _ 

By COSTANTINO, J. - Order dtd 5-30-74 extending time to answer 
complaint to 7=24=74 filed. 
|By Costantino,J.-Order extending defts' time to answer to 
complaint to 8/2/74 filed See 

~COSTANTINO, J. - Order dtd. 8-7-74 extending time for deft 

“to answer to 8-23-74 filed 


complaint to 8-29-74 filed. 
Notice of Motion, ret. 1/16/75 filed re: for summary judgment 
in favor of pltff's , etc. Soe ny et eT Oe 
Memorandum in Support of ents Motion forSummary Judeeat 
filed. 
| Before COSTANTINO.J.- Case called- Pltff's motion for summary 
judgment adjd to 1/30/75 - Pre-trial conference adjd to 
1730/75 
: Before COSTANTINO, J.-Case called. Motion for summary 
-judgment argued. D Decision reserved. Pretrial adj'd w/out 
date. 
Hottce of motion and memorandum of “law for summary judgment in 
‘Favor of defts, ret 2-20-75 at 10 A.M. filed. 
Before COSTANTINO, J, - Case called for hearing on deft's motio: 
for summary judgment. Motion argued and decision reserved. 


“Memorandum in Opposition to Deft's motion for summary judgment 
‘filed. & 


Hotice wf mo motion for judpment on the pleadings Filed, 

‘Deft's memorandum in support of the motion filéd. 

Before COSTANTINO, J. - Case called & adj'd to 6-6-75. 

By COSTANTINO, J.-Order dtd 6-5-75 that the USA bé made a 
deft to this action, that rhe clains of each of the nlitff for 
back, pay being in excess of %19,9" are reduced to $19,999 and 
pltffs' claims for _an_avar-} for alleved tort damares are tirsi 
dismissed with prejudice filed. (n/e meiled to attys) 

Before COSTANTINO, J. - Case called & motion for summary judg-| 
ment withdrawn. eins 
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6-2-76 By COSTANTINO, sJe- = Memo ar and order tdt. 6-1-76 denying pltff's 


cross motion - _Tor - judgment and granting defts motion for 


summar judgment. and directing the _ Clerk ‘to. enter 
udgmant filed. Oe 


DGMEN ita 6-676 prantins dette meted for summary judgment 
ed. p mailed to attys, 
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Summons. 
SUMMONS IN A CIVIL ACTION’ | thickiuly it: dae He. Oe 
United States District Court 


FOR THE 
EASTERN DISTRICT OF NEW YORK 


Civil ACTION FILE No.____.___ - 


ARNOLD HAJE, THOMAS BEVILACQUE, 
LOUIS C. RESLER, JOHN J. SHANNON and 


WARREN C. McDOWELL, 
Plaintiffs, 
- against - 


ROBERT E. HAMPTON, Chairman, JAYNE B. : 
SPAIN and L. J. ANDOLSEK, Commissioners, THe Use 
constituting the UNITED STATES CIVIL ' 

SERVICE COMMISSION, BILLIE H. VINCENT, 
Facility Chief, New York Center; GERALD 
SHIPMAN, Personnel Offfigens New York Center, 


| 
| 
LOUIS C. POL (Acting) Facility Chief, FAA, | SUMMONS 


New York Center, DEPARTMENT OF TRANSPORTATION 
FEDERAL AVIATION ADMINISTRATION, Eastern 
Region, Federal Building, Jamaica, New York, 


| 
Defendantse | 
Rotensckact: 
To the above named Defendant 


You are hereby summoned and required to serve upon 


SAMJEL RESNICOFF, ESqe, 


, whose address 


280 Broadway 
New York, N.Y. 10007 


(DIgby 9-3896 ) 


plaintiff’s ‘attorney 
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an answer to the complaint which is herewith served upon you, within 60 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 


taken against you for the relief demanded in the com 


Date: dark est GTS. [Seal of Court] 


NOTE:—This sammons {s issued pursuant to Rule 4 of the / ederal Rules of Civil Procedure. 
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UNITED STATES DIST®ICT COUNT 
EASTERN OISTPICT OF NEW YORK 


APNOLD HAJE, THOMAS BEVILACQUL, 
LOUIS C. FESLER, JOHN Je SHANNON and 
WARREN C. McDOWELL, 


Plaintiffs, 
- against = 


ROBERT E. HANPTON, Chairiean, JAYNE E. 
SVAIN and L. J. Ai DOLSEX, Ccomnissicners, 
eonstituting the UWTTIED STATLS CiVIL 
SErVICE Co LISSTIG, sIllln He Vice , 
Facility Chief, New York Center, GERALD 
SHIPMAN, <ersonnel Cfficer, ‘lew York 
Center, LGJit Ci. POL, (scting) Facility 
Chief, FaA‘., New York Center, DEPARTUENT 
OF TPASSPCFTATION, FEDE™SL AVIATIC! 
ADMINISTTATION, Esstern Region, Federal 
Bullding, Jomaica, iiew York, 


Defendants. 


PRELIVINAPY SIATEMEM, 


(1) Because of common questions of law and fact and 
to avoid a multiplicity of lawsuits, plaintiffs have joined in 
this action. All of the plaintiffs were formerly employea by 
defendant, DEPARTMENT OF TRANSPORTATION, FEDEPAL AVIATION 
éDMINISTIATION, Join Fe Kennedy International Aizport, Jamaica, 
New York, and at the time of their cismissal occupied competitive 


civil sezvice positions in the classified civil service. 


(2) All of the plaintiffs subsequent to their 
dismissal filed timely apoeals with the REGIO''AL DITECTOR, 
NEW YORK REGION, United States Civil Service Commission, and 


7a 
Complaint. 


with the BPOAPD OF APPEALS AND PEVIE', United States Civil Service 


Commission, Washington, De C. Their administretive appeals haviry 


been cderted, this action was instituted. 


(3) This is a civil action to review, vacate and annul 
a determination made by the Poard of Aroeals and Feview, United 
States Civil Service Commission, Washington, De Ce, which affirmed 
the decision of the Regicnal Director, New York Fegion, which 
sustained tne action of defendant Department of Transportation, 
Federal Aviation Administration, Eastern Pegion, Jamaica, New York, 
which dismissed all of the plaintiffs from their permanent civil 
service positions with said agency. In addition, this action 
seeks a declaratory judgment and a writ of mandamus directing 
defendants to reinstate plaintiffs to all of their quondam 
positions which they formerly held with said agency, together 
with back pay. Plaintiffs claim that the defendants herein, other 
than the individual defendants constituting the UNITED STATES 
CIVIL SEPVICE COMAISSION, by joint and concerted acticn, violated 
plaintiffs! sights to the equal protection and due process clauses 


of the Fifth and Fourteenth Amendments. 


JURISDICTION 


Jurisdiction is conferred upon this Cort as follows: 


(a) Sections 1361 ard 1391, Title 28, U.S.C.; 


(b) Section 1331, Title 28, U.S.C., in that the 
damages to- each of the plaintiffs exceed 
$10,G00.CD ana the matter arises under the 
United States Constitution, Laws and treaties; 
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Declaratory relief authorized by Title 28, U.S.C., 
Sections 2201, 2202, and "uie 37 of the Federal 
Rules of Civil Procedure, ana 42 U.S.C., Section 
1983, which provides redress for the deorivation 
under color of law of rights, privileces and 
immunities securea to all persons within the 
jurisdiction ot the United States by the Constitue 
ticn ana laws of the United States; 

The 14th Amendment to the Constitution of the U. S.;3 
2B Usi Cog Section 13543. (3) (4), in that oleintiffs 
seek relief under 42 L.S.C., Sections 1]** 1 and 
1983, and that plaintiffs elleqe depriv .icn under 
cclor of state laws, of riohts, privile cs or 
inrunitics secured by the Constitution -: the 
United States, or by Act of Congress vxuviding 

for equal rights cr civil rights of al! carsons 
within the jurisdiction of the United ‘tates; 


Section 702, Title 5, U.SC., and Section 1985, 
Title 42, UeS oC 23 


Section 7501, Title 5, U.S.C., and 
Section 7701, Title 5, U.S.C. 


BASIS FOR ACTION 


(4) The Constitution of the United States specifically 
provides that no person shall he denied the euual protection of 
the laws. It also provides that no person shall be subjected to 
any discrimination in his civil rights and that no person shall 
be deprived of life, liberty or property without due process of 


law. 


FOR A FIPST CAUSE CF ACTION IN FaVOR_ OF 
ARNOLD HAJE 


(5) Plaintiff is an honorably discharged Navy veteran 


of the Korean Ware He commenced employment with the Federal 
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Aviation Administration as an sir Traffic Control Specialist, 
GS-7, on or about June 29, 1970. On January 10, 1971, he was 


promoted to Air Traffic Control Specialist, @-9. 


(6) As a GS-9, plaintiff's work performance wes 
satisfactory. He was never charyed with any dereliction; was 
never served with any written charges or specifications, and was 


never suspended from duty. 


(7) By letter dated March 9, 1972, defendant LOUI. C. 
POL the (Acting) Fecility Chief of the Federal Aviation Administre- 
ticn, advised plaintiff that he proposed to remove him from his 
GS-9 position hecause cot his "failure to satisfactorily complete 
‘ upgrad¢ training reguirements for the position of “tanual/Intemhone 
Controller." This notice was imoroper since plaintiff satisfacior’. 
nerformed all of the upgrade training requirements. 

(8) By letter dated May 12, 1972, defendant BILLIE H. 
VINCENT the Facility Chief of the FAA edvised plaintiff of his 
dismissal cffective May 19, 1972. 


(9) Plaintiff was not given an evidentiary hearing 
by the agency prio: to his dismissal, and was then removed becaus@ 


of "Separation - Inefficiency." 


(10) Plaintiff filed a timely apoeal with the Pezionai 
Director, New York Region, United States Civil Service Ceommissicn. 
At the hearing before said Regional Director, plaintiff, by 


counsel, contended that his dismissal was illegal as a matter of 
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law because he was not given a full evidentiary hearing pric. to 
termination (KENIEDY v. SATCEZ, 349 F. Suppe 863); that plaintiff's 
dismissal vould not promote the efficiency of the service; that 
gince it was conceded: that plaintiff satisfactorily performed all. 
of his duties as a GS-9, it was improper to dismiss him because 

he allegedly failed to pass a qualifying examination for promotion 
to Gell; that plaintiff was being denied confrontation and 
cross-examination because requested agency witnesses were not made 


available (“ILLIANS ve ZUCKERT, 371 U.S. 531); that defendants 


failed and refused to make available to plaintiff bumping, retreat 


and reassicnment rights; thet the agency did not have the right to 
dismiss plaintiff a tenured emoloyee from his competitive civil 
service position for the reason advanced; that as an nonorably 
discharged veteran cccupying a corpetitive civil service pcsition 
in the clascified civil service, plaintiff was protected against 
an itllegal, icproper and improvident removal, and that the 

' Instructor who conducted the upgrade training and testing courses | 

/ were not qualified to traln and evaluate pursuant to standards : 

| established by the NATIONAL LIT OUTE TRAI!ING PFOGRAM. | 

(11) On March 13, 1973, the Appeals [xaminer or behalf 


of the Regional Director, New York Region, sustained the action of 


the agencys 
| 


(12) Thereafter, plaintiff filed a timely appeal with 
the Board of Appeals and Review, U. S- Civil Service Commission, 
Washington, De C. Annexed herewith and marked Schedule "A" is 
a copy of the Memorandum of Law submitted on behalf of plaintiff. 
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(13) On June 8, 1973, the Board of Appeals and Review, 
U. S. Civil Service Commission, affirmed the decision of the 


Regional Director, New York Pegion. 
RELIEF RECUESTED 


(14) Since plaintiff was an honorably discharged 
veteran he was entitled to a full evidentiary hearing at the 
agency level n-ior to his dismissal. The failure, therefore, on 
the part of defendants to give plaintiff such a hearing prior to 
his dismissal, invalidated his removal (KENNEDY, et ale ve. S4'C'E2, 
et al., 349 F. Supp. &63). Prior to the hearing before the 
Regional Director, New York.Region, Ue S. Civil Service Cormission, 
plaintiff submitted the names of individuals employed by the 
agency to be produced as witnesses. The Appeals Examiner and 
the agency refused to make said employees available. The failure 
on the part of the Apoeals Examiner to direct the agency to 
produce said employees who would have testified to matters of 
relevance and substance, and the failure of the agency to produce 
said individuals who were readily available and under its control, 
was contrary to WILII!<% v. ZUCKERT, 371 U-Se S31, and VITATELLT ve 


~SEATON, 359 U.S. 5356 


(15) There was no statutory authority on the part of 


defendants to dismiss plaintiff from his GS-9 position because of 


inability to pass a qualifying promotional test for Gell, 
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especially since it was conceded that petitioner satisfactorily 


performed all of his G-9 functions. 


(16) Plaintiff's. dismissal was unduly harsh, 
unwarranted and an abuse of discretion by the agency (GADSEN ve 
Us. Se» 111 Cte Cl. 487; CLARK ve Us So, 162 Ct. Cl. 4773 
DAUB v. U. S., 154 Ct- Cle 4343 CUIFFO ve U. Ss, 131 Cte Cle 66, 
137 F. Supp. 944, and S'UTH ve RURPHY, 38 A.0. 2d 931, 330 N.Y.S. 
24 146). Acditionallv. plaintiff's dismissal was not for such 
cause as would promote the efficiency of the service (CAPUTO ve 


RESCR, 360 F. 2d 770, Second Circuit). 


(17) Plaintiff should be reinstated to his quondam 
pesition of AIR TRAFFIC CONTROL SPECIALIST, Gse9 ($11,046.CO per. 
annum) retroactive to May 19, 1972, together with all other 


benefits, increments and differentials which were withheld. 


FOR A SECO 
THOMAS J. REVILACQUE 


(18) Plaintiff commenced employment with the FEDFRAL 
AVIATION ADMINISTTATION as an Air Traffic Control Srecialist, 
GS-7, on or about July 20, 1970. On January 24, 1971, he was 
promoted to Aix Traffic Control Specialist, GS-9. 


(19) As.a GSe9, plaintiff's work performance was 
satisfactory. i’2 was never charged with any dereliction; was 
never served with any written charges or specifications, and was 


never suspended from duty. 


13a 


Complaint. 


(20) By letter dated March 2, 1972, defendant LOUIS Cc. 


POL the (Acting) Facility Chief of the Federal Aviation Administre- 


tion, advised plaintiff that he proposed to remove him from his 
GS-9 position because of his "failure to satisfactorily corplete 
upgrade training requirements for the position of i‘anual/Interphone 
Controller." This notice was improper since plaintiff : 


satisfactorily performed all of the upgrade training requirements. 


(21) By letter dated April 28, 1972, defendant BILLIE 
H. VI°CENT the Facility Chief of the FAA advised plaintiff of his 
dismissal effective May 5, 1972. 


(22) Plaintiff was not given an evidentiary hearing 
by the agency prior to his dismissal, and was then removed because 


of "Separation - Inefficiency." 


(23) Plaintiff filed a timely appeal with the 
Regional Dirertor, Nev’ York Region, United States Civil Service 
Commissione At the hearing before said Pegional Director, 
plaintiff, by counsel, contended that his dismissal was illegal 
as a matter of law because he was not given a full evidentiary 
hearing prioz to termination (KE2!'LOY ve SAMCIEZ, 349 Fe Supp. 
863); that plaintiff's dismissal would net prémote the efficiency 
of the service; that since Lt was conceded that plaintiff M 
satisfactorily serioemed elt of his dutics as a GS-9, it was 
improper to dismiss him because he allegedly failed to pass a 
qualifyina examination for promotion to Gowll; that plaintiff 


was being denied confrontation end cross-examinaticn because 
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requested agency witnesses were not made available (WILLIS ve 
ZUCKERT, 371 U.S. 531); that defendants failed and refused to 
make available to plaintiff bumbing, retseat and reassignment 
rights: that the agency did not have the zight to dismiss 

y plazatift a tenured Ee sloyed fzcm his conpetitive civil service ) 
pceiien for the reeson advanced, and that as a tenured employce 
occupying a competitive civil service position in the classified 

_e¢ivil service, plaintiff was protected ag: inst an illegal, : 


improper and improvident removal, and tha’ the Instructor who 


conducted the upgrade training and testing courses were not 


qualified to train and evaluate pursuant to standards established 
by the NATIONAL ENROUTE TRAINING PROGRAM. 


(24) On February 15, 1973, the Appeals Examiner on 
behalf of the Regional Director, New York Region, sustained the 


action of the egency. 


(25) Thereafter, plaintiff filed a timely appeal with 
the Board of Appeals and Review, U. S. Civil Service Commission, 
Washington, De Ce Annexed herewith and marked Schedule "B" is 
a copy of the Bemorandum of Law submitted on behalf of plaintiff. | 


(26) On Kay 17, 1973, the Board of Appeals and Review, © 


U. Se Civil Service Commission, affirmed the decision of the 


Regional Director, New York Region. 
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RELIEF PECUESTED 


(27) Since plaintiff was a tenured corpetitive civil 
service emplcyee occupying a competitive civil service position, 
he was entitled to a full evidentiary hearing at the agency level 
prior to his dismissal. The failure, therefore, cn the part of 
defendants to give plaintiff such a hearing prior to his dismissal, 
invalidated his removal (KESEDY, et al. v. SAIU'EZ, et al., 349 
F. Supp. 663). Prior to the nearing before the Regional Director, 
New York Fegion, Ue. ©. Civil Service Commission, plaintiff 


submitted the names of individuals employed by the agency to be 


produced as witnesses. The Appeals Examiner and the agency : 


refused to make said employees available. The failure on the 
part of the Appeals Examiner to direct the agency to produce Said , 
employees who would have testified to matters of relevance am 
substance, ani the fFallure of the agency to produce said individuals 
who were readily available and under its control, was contrary to. 
WILLIAMS Ve ZUCKERT, 371 U.S. 531, and VITARELLI v. SEATON, 359 : 
UeS. 535. 


(28) There was no statutory authority on the part of 
defendants to dismiss plaintiff from his G-9 position because of 
inability to -ass a qualifying promotional test far Gell, 
especially since it was conceded that petitioner satisfactorily 
performed all of his GS-9 functions. 
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(29) Plaintiff's dismissal was urduly harsh, unwarrented 


and an abuse of discretion by the agency (GADSEN ve. U. Se, L111 Cte 
Cl. 487; CLALK ve U. Sa, 162 Ct. Cl. 477; DAULG ve. U. S., 154 Cte 
Cl. 434; CUIFFO ve. U. S., 131 Ct. Cl. 60, 137 F. Supp. 944, and 
SMITH v. 2URDHY, 38 A-De 2d 931, 330 N.Y.S. 2d 146). Additionally, 
plaintiff's dismissal was not for such cause as would promote the 
efficiency of the service (CAPUTO v. RESOR, 260 F. 2d 770, Second 
Circuit). 


(30) Plaintiff should be reinstated to his quondam 
position of AIR TRAFFIC CONTROL SPLCIALIST, GS-3 ($11,046.00 per 
annum) retroactive to May 5,.1972, together with all ether benefits, 


Ancrements and differentials which were withheld. 


FOP A THIS) CAUSF_ CF _ASTICN IN FAVOR OF 


LOUIS Cs FESLER 


(31) Plaintiff is an honorably aischarged veteran with 
more than twenty-three years of military service. He commenced 
employnent with the FEDE "AL AVIATION AJMINISTTATION as an Air 
Traffic Control Specialist, G#7, on or about December 28, 1969. 
In January of 1971, he was promoted to AIR TRAFFIC CONTFOL 
SPECIALIST, GS-9. _ 


(32) As a GS-9, plaintiff's work perfocmance was 
satisfactory. He was never charged with any dereliction; was 
never served with any written charges or specifications, and was 


never suspended from dutye 


te 


‘ » » 4 
° 
Eccoacsccannatnantenethssienmeiehpannssniadinstnndinehibadaibastitsdcdhed won 
Ecociadinaneenabuicaadlieanaskahetuiaeedniemelene:smmumaentee pees 
AS RARE ORE IY A AR REF Ne 
" rg 
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(33) By letter pe March 8, 1972, defendant LOUIS me 
POL the (Acting) Facility Chief of the Federal Aviation Administra- 
tion, advised plaintiff that he proposed to remove him from his 
G-9 position because of his "failure to satisfactorily complete i 


Upgrade training requirements for the positicn of Manual/Intezp hone 


j 
j 


Controllere" This notice was irproper since plaintiff 


satisfactorily performed all of the upgrade training requirements, 


(34) By letter dated april 19, 1972, defendant PILLIZ 
H. VINCENT the Facility Chief of the FAA advisce plaintiff of his 
dismissal effective April 28, 1972. 


(35) Plaintiff was not given an evidentiary hearing 


by the agency prior to his dismissal, and was then removed because 


i 


i 


of "Separation - Inefficiency." 


(36) Plaintiff filed a timely appeal with the Baeioca’ 
Director, New York Fegion, United States Civil Service Commission. 
At the hearing before said Regional Director, plaintiff, by 
counsel, contended that his dismissal was illegal as a matter of : 
law because he was not given a full evidentiary hearing prior to : 
termination (KLINEDY v. SA'C'TZ, 349 F. Supp. 863); that plaintiff's 
dismissal would not promote the efficiency of the service; thet | 
since it was conceded that plaintiff satisfactorily performed all, 
of his duties as a GS-9, it was improper to dismiss him because | 
he allegedly failed to pass a qualifying examination for p-onotion 
to GS-ll; that plaintiff was being denied confrontation and 
cross-examination because requests? agency witnesses were not ease 
available (WILLIS ve ZUCURT, S71 U.S. 531); that defendants 


{ 
failed and refused to make available to plaintiff buming, retreat 
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and reassignment rights; that the agency did not nave the right 

to dismiss plaintiff a tenured employee from his competitive 

civil service position for the reason advanced, and that as an 
honorably discharged veteran occupying a competitive civil service 
position in the classified civil service, plaintiff was protected 
against an illegal, improper and irprovident removal, and that the 
Instructozswho conducted the upgrade training and testing courses 
were not qualified to train and evaluate pursuant to standards 


established by the NATIONAL ENROUTE TRAINING PROGPAM. 


(37) On May 22, 19735, the Appeals Examiner on behalf 


of the Regional Director, New York Region, sustained the action 


of the agency. 


(38) Thereafter, plaintiff filed a timely appeal with 
the Board of Appeals and Review, (/. Se Civil Service Commission, 
Washington, D.C. Annexed herewith and marked Schedule *"C" is a 


copy of the Memorandum of Law submitted on behalf of plaintiff. 


(39) On August 20, 1973, the Board of Appeals and 
Review, U. S. Civil Service Commission, affirmed the decisionof 


the Regional Director, New York Region. 


RELIEF RE.UESTED 


(4) Since plaintiff was an honorably discharged 
veteran, he was entitled to a full evidentiary hearing at the 
agency level prior te his dismissal. The failure, therefore, on 
the part of defendants to give plaintiff such a hearing prior to 
his dismissal, invalidated his removal (KEItREDY, et 
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et al., 349 F. Supp. 863). Prior to the hearing before the 
Regional Director, ijew Yoxk Region, U. S. Civil Service Comnission, 
plaintiff submitted the names of individuals employed by the 
agency to be produced as witnesses. The Appeals Lxaminer and 

the agency refused to make said employees available. The fave 
on the part of the Appeals Examiner to direct the egency to 


produce said employecs who would have testified to matters of 


relevance and substance, and the failure of the agency to produce 


said individuals who were readily available and under its control 
was contrary to WILEEAS ve ZUCKERT, 371 U.S. 531, and VITAFELLI v. 
SEATON, 359 U.S. 535. 


(41) There was no stautory authority on the part of 
defendants to dismiss plaintiff from his G-9 position because of 
inability to pass a qualifying promotional test for Gell, 
especially since it was conceded that petitioner satisfactorily 


performed all of his GS-9 functions. 


(42) Plaintiff's dismissal was unduly harsh, unwarranted 
and an akuse of discretion by the agency (GADSEN ve U. Se, lll 
Cts Cla 407: Cha wu. S., 168 Obs Cl. A477; DAE ve U.S. 
154 Ct. Cle 434; CUIEFO v. U. S., 131 Ct. Cl. 60, 137 Fs Supp. 
944, and SHITH ve [UTCYY, 36 A«De 2d 931, 330 N.Y.Ss 2d 146). 
Additionally, plaintiff's dismissal was not for such cause as 


would promote the efficiency of the service (CAPUTO v. FESOR, 


360 F. 2d 770, Secord Circuit). 
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e 


20a 


Complaint. 


(43) Plaintiff should be reinstated to his quondam 
position of AIN TRAFFIC CONTROL SPECIALIST, GS-9 ($11,046.00 per 
annum) retroactive to April 28, 1972, together with all other 


benefits, increments and differentials which were withheld. 


FOR A FOURTH CAUSE OF ACTION I FAVOR OF 


JON J. S. AMION 


(44) Plaintiff is an honorably discharged veteran of 
world Var II and the Korean yar. He commenced employmerit with 
the FEDERAL AVIATIC:! ADMINIST'ATION as an AIR TRAFFIC CONTROL 
SPECIALIST, GS-7, on June 29, 1970. On February 7, 1971, he was 
promoted to AIR TRAFFIC CONTROL SPECIALIST, G+9. 
| (45) As a GS-9, plaintiff's work performance was 
| satisfactory. He was never charged with any dereliction; was 


‘never served with any written charges or specifications, and was 


“never suspended from duty» 

i (46) By letter dated March 8, 1972, defendant LOUIS C. 
POL the (Acting) Facility Chief of the Federal Aviation Administra~ 
tion, advised plaintiff that he proposed to remove him from his 
GS-9 position because of his “*iiluze to satisfactorily cemplete 
“upgrade training requirements for the position of Manual/Intexp hone 


Controller." This notice was improper since plaintiff 


" satisfactorily performed all of the upgrade training requirementse 


: 


(47) By letter dated April 19, 1972, defendant BILLIE 
'W. VINCENT the Facility Chief of the FAA advised plaintiff of his 
dismissal effective April 28, 1972, which was thereafter extended 
to May 5, 1972. 
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(48) Plaintiff was not given an evidentiary hearing by 


“the agency prior to his dismissal, and was then removed because 


.of “Separation ~ Inefficiency." al 
\ 


(49) Plaintiff filed a timely appeal with the Regional 
Director, New York Tegion, United States Civil Service Cemmission. 
At the hearing before said Regional Director, plaintiff, by 
counsel, contended that his dismissal was illegal es a metter of 
law because he was not given a full evidentiary hearing prior to 
termination (KEPT EDY v. SAICEZ, 349 F. Supp. 863); that plaintiff's 
dismissal would not promote the efficiency of the service; that 
since it was conceced that claintiff satisfactorily perfo-med all 
of his duties as a G5e9, it was irorcper to dismiss him because 
he allegedly failed to pass a qualifying examination fo> promotion 
to GSell; that plaintiff was being denied confrontation end 
cross-exemination because requested agency witnesses were not made 
available (. ILI ve TUOKFTT, 371 U.S. 531); that defendents 
failed and refused to make available to plaintiff bumping, retreat 
and reassicnnent rights; that the agency did not have the right to 
dismiss plaintiff a tenured employee from his competitive civil 
service position for the reason advanced, and that as an honorably 
discharged veteran occupying a corpetitive civil service positicn 
in the classified civil service, olsintiff was protected agaist 
an illegal, improser and improvident removal, and that the 
Instructors who conducted the upgrade training enc testing courses 
were not qualifiec to train and evaluate pursuant to standards 


established ky the MATICAL ENTOUT® TRAINING PROGPAM. 
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(50) On hay 7, 1973, the Appeals E Examiner on behalf ¢ 
the Regional Directo>, New York Fegion, sustained the action of 


the agency. 


(51) Thereafter, pla.ntiff filed a timely appeal with 
the Board of Appeals and FPeview, U- S. Civil Service Commission, 
Washington, De Ce Annexed herewith and markea Schedule ®D" is 


a copy of the Memorendum of Law submitted on behalf of plaintiff. 


21, 1973, the Eoari of Appeals and 


Peview, U. ©. Civil Service Commission, affirmed the decision of 


the Tegionai Directcr, “ew York Pecitn. 
RELIEF PECUESTED 


(53) Since plaintiff was an honorably discharged 
veteran, te was entitled to 4 full evidentiary hearing at the 
agency level prior to his inci ac alve The failure, therefore, 

- on the part of defendants to sive slaintiff such a hearing prior 
+o his dismissal, invalidated his removal (KFIST DY, et al. 
SAICIEZ, ct al., 249 Fe Supp. 263). Prior to the hearing before 


the Regione! Director, New York Region, Ue Se Civil Service 


Commission, plaintiff submitted the names of individuals joke 
by the agency to be produced as witnessese The Appeals Examiner — 
and the agency refused to make said employees available. The 
failure on the part of the Appeals Examiner to direct the agency 
to produce said employees whe vouid have testified to matters of 


relevance and substance, end the failure of the agency to produce 
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said individuals who vere readily available and under its control, 
was contrary to ILLints ve ZUCKEST, 371 U.S. S31, and VITA"LLIT vy. 


SEATON, 359 U.Se 535-6 


(54) There was no statutory authority on the part of 
defendants to dismiss plaintiff from his GS-9 position because of 
inability to pass a qualifying promotional test for Gell, 
especially since it was conceded that petitioner satisfactorily 


performed all of his Gf-9 functions, 


(55) Plairtiff's dismissal was unduly harsh, 
unwarrented and an abuse of discretion by the agency (G.DSE™ ve 
U. S-, 111 Ct. Cl. 487; CLAPK ve U. S., 162 Ct. Cl. 4775 DAL vv. 
U.S.) T84 Ct. Cl. Aad) CuItPO yi ug), 191 Ob. Gls 60, 137 Fs. 
Supp. 944, and SMITH ve SUPPTY, 38 AeD- 2d 931, 330 N.Y.Se 2d 146). 
Additicnally, plaintiff's dismissal was not for such cause as 
would promote the efficiency of the service (CAPUTO v. PFSOR, 
360 F. 2d 770, Second Circuit). 


(56) Plaintiff should be reinstated to his quondam 
position of AIR TRAFFIC CONTTUL SPECIALIST, GS-9 ($11,414.00 per 
annum) retreactive to May 5, 1972, together with all other : 


benefits, increments and differentials which were withheld. 


FOR A FIFI! CrUSE OF ACTIC*! Jil FAVOR OF 


WAST EN C. MEeDOCELL 


(57) Plaintiff is an honorably discharged Vietnam 


War veteran. He commenced employr.nt with the FEDEFAL AVIATICN 
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ADMINISTRATION as an AIR TRAFFIC CONT OL SPLOIALIST, Gi-6, on or 
about October 28, 1968. On Decerber 15, 1968, he was promoted to 
ALR TRAFFIC CO:TFOL SPECIALIST, GS-7. On ‘ay 4, 1969, plaintiff 
was promoted to a Gl-9 position. On” Cotober 16, 1970, he was 


promoted to AIR TRAFFIC CONTROL SPECIALIST, GSell. 


(58) As a Gell, plaintirf's work performance was 
satisfactory. He was never charged with any dereliction; was 
never served with any written charges or specifications, and was _ 


never suspended from duty. 


(59) By letter dated August 2, 1972, defendant BILLIE 
H. VINCENT, Facility Chief of the Federal Aviation Administration, 
advised plaintiff that he proposed to remove him from hls Gell 
position because of nis “failure to satisfactorily corplete 
upgrade training requirements for the position of Radar Controller,’ 
Limited Developmentele" This notice was imoroper since plaintiff 


satisfactorily performed all of the vograde training requirements. 


(60) By letter dated September 20, 1972, said defencant 
BILLIE He VI'CENT the Facility Chief of the FAA advised plaintiff 
of his dismissal effective September 22, 1972. 2 


(61) Plaintiff was not given en evidentiary hearing 


by the agency prior to his dismissal, and was then removed because 


of "Separation - inefficiencye" 


(62) Plaintiff filed a timely appeal with the Regicnal 


Director, !New York Region, United ¢t3ates Civil Service Commissiosie 
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At the hearing tefore before said Regional Directors, plaintiff, 

by counsel, contended that his disnissal was illeval a; a matter 
of law because he was not given a full evidentiary heszring prior 
to termination (KEIM EDY ve. SAVCUEZ, 349 Fe Cupp. 03); that 
plaintiff's dismissal would not promote the erficieney of the 
service; that since it was conceded that plaintiff satisfactorily 
performed all cf his duties as a Geli, it was irproper to dismiss 
him because he allegecly failed to 2ass a quslifyince examination 
fer promotion to GSei?; that plaintiff was seing denicd confronta- 
tion and cross-examination because requested agency witnesses were 
mot made available (VJINTT.'S ve ZUCKENT, 371 U.S. 531); that 
defendants failed and refused to make available to plaintiff 
bumping, retreat and reassignment rights; that the acency cid not 
have the right to dismiss plaintiff a tenured employee frem his 
competitive civil sesvice position fer the reéson advanced, and 
that as an honorably discharged veteran occupying a competitive 
civil service position in the classified civil service, plaintiff 
was protected against an illegal, irproper and improvident removel, 
and that the {Instructors v:ho conducted the ungrade training and 
testing courses were net qualified to train and evaluate pursuant 


to stardards establishes by the MATIC UL FMPCUIE ThMAL ING PROG Ai. 


(£3) A hearing was held before the Regional Director, 
Mew York Region, on Fenruary 7, 1973, at which time the hearing 
was closed ard decision was resezvede Thercafter, at the request 


of the agency anc over chjection, the Appeals Examiner reosened 


the -hearing o1 ‘arch 1, 31°73 and permitted the auency to introduce 


additional evidence which was svailable and which it had in its 


‘possession on February 7, 1973. 
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. | 

(64) On May}, 1973; the Appeals Exaviner on behalt 

of the Regional Director, New York megion, sustained the action of 
the agencyes 
\ 


(65) Thersafter, plaintiff filed a timely appeal with: 
ih Su Civil service Commission, 


the Board of Appeals and Review, 
Annexed herewith and marked Schedule "E* is a 
Sntiff. 


Washington, De C- 


copy of the Hemorandum of Law submitted on behalf of pla 


(66) On August 14, 1973, the Board of Appeals and 


, affirmed the decision of 


Review, Ue Se. Civil Service Commission 


the Regional Director, New York Segilone 


RELIEF REQUESTED 


(67) Since plaintiff wes an honorably discharged 


veteran, he was entitled to a full evidentiary hearing at the 


agency level prior to his dismissal. The failure, therefore, on 


f such a hearing prioz to" 


his dismissal, invalidated his removal (KESMEDY, et ale vs SALCHEZ, 


At the hearing before the Regional 


the part of defendants to give plaintif 


et al., 349 Fe Suppe 863) 


Director, the agency ove- objection failed and refused to preauce 


as witnesses the soecalled Instructors who conducted the upgrade 


training and testing courses. ‘This, thereiore, denied to plaintiff 


his constitutional right to procedural due process and deprived | 


plaintiff of his right of ‘cross-examination and confrontation. 


(68) There was no statutory authority on the part of 


defendants to dismiss plaintiit from his Gell position because, 
| 


to pass a qualifying promotional test for GS-12, 


1 


of inability 
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especially since it was conceded that plaintiff satisfactorily 
performed all of his GS-11 functionse 


(69) Plaintiff's dismissal was unduly harsh, 
unwarranted and an abuse of discretion by the agency (GADSEN ve _U. 


; Vid Che Ol. 407; CIATR ws U.S, Tee ek. Ch. AP7s DAUR ws S., 


154 Cts Cls 424; CUIRFO v. Us S., 161 Ct. Cl. 60, 1a? Gs. Supp. 


944, and SET Ve LURE! 38 VIED IS 2d 931, 3230 Me YeSie 2a 146). 
| Additionally, plaintitf's dismissal was not for such cause as 
would promote the efficiency of the service (CAPUTO v. FESOP, 


360 F. 2d 770, Second Circuit). 


(70) Plaintiff should be reinstated to his quondam 
position of AIR TRAFFIC CONTROL SPECIALIST, Gs#1l ($13,309.00 
Per annum), retroactive to September 22, 1972, together with all 


other benefits, increments and differentials which were withheld. 


BASIS FOR [Tt LIEr 


Gears once 


(71) This Court has jurisdiction cver the subject 
matter. All of the plaintiffs are tenured Federal civilian 
employces. The agency is a Feceral agency and located within 
the Judicial District and the cause of action arose therein 


(Section 1391 (e), Title 28, U.S.C.)« 


(72) Pursuant to Section 1361, Title 28, U.S Ce, this 
Court has origina! jurisdiction of any action in the nature of 
mandamus to compel an officer or employee of the United States 


or any agency thereof to perform a duty owed to the plaintiffs. 


| 
| 
| 
| 
| 
| 
| 
: 
, 
| 
| 
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(73) A declaratory judgrent is authorized by eeetloos | 


{ 


2201 and 2202, Title 28, U.S.C., and Rule 57 of the Rules and 


Proceduree 


(74) Plaintiffs are in a position to invoke Sections 


1981, 1983 ard 19€35 of Title 42, U.S.C. 
(75) Pursuant to Section 702, Title 5, U.S.C., a 


| 
| 


person suffering legal wrong because of agency action, or adversely 
affected or aggrieved by agency action within the meening of a 


relevant statute, is entitl 3 to judicial review thereof. 


(76) No previous application for the relief sought 


herein has heen meade to this or any other Court. 


| 
| 
| 
| 
| 


(77) Wo adecuste remedy at law is availavle to 


plaintiffs. 


(78) Plaintiffs have exhausted all administrative 


WHEREFORE, plaintiffs respectfully pray that this 


(a) Enter a declaratory juds-ent against all 


| 

{ 

remedies (PAY Ve Us Ss, 144 Cte Cle 188). | 
| 

| 

| 

| 

i 

| 


defendants declaring that the action of defendant 


violation of the Constitution of the United Stated, 


3 
in terminating plaintiffst erployment to be in | 
i 
{ 
in that it denies to pleintiffs precedurel due | 

: | 


precess and the egual protecticn of the laws; : 
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Vacate, annul and set aside the determinations 
made by defendants which dismissed plaintiffs 
from their positions with the DEPART: «NT OF 

TRY RPOSTATION, FEDEPAL AVIATIO'! ADINISTRATION, 


Eastern Pegion, Mew York; 


Issue 4 writ of rardamus directing cefendants to 

reinstate plaintiff ANNOLD HAJE to his quendam } 
positicn of AIR TRAFFIC CONTPCL SPECIALIST, +9, 
($11,0°9.CO per annum), together with back pay, | 


retroactive to May 19, 1972, etess 


Issue a writ of mandamus directina dcferdants to 
reinstate plaintiff Thi.S BEVILACGUE to his 
quondan pesition of ALN ThsAPEIC CO 7c. SPECIALIST 
GS=a9 (511,046.00 per annum), together with back 


pay, retroactive t6 tay >, 1972, ete. 


Issue a writ of mandamus directing defendants 


to reinstate plaintiff LOUIE C. RESLLE to his 


quondam position of AIR TRAFFIC CONTRCL SPECIALIST, 


GS-9 ($11,046.00 per annum), together with back 
pay, retroactive to April 28, 1972, etc.; 


Issue a writ of mandamus directing defendants to 
reinstate plaintiff JON J. SHANNON to his quondam 
position of AIR TRAFFIC CONTROL SPECIALIST, Ge9 
($11,414.00 per annum), together with back pay, 


retroactive to May 5, 1972, etc.; 
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Issue a writ of mandamus directing defendants to. 


reinstate plaintiff WARREN C. McDO-ELL to his 
quondam position of AIR TRAFFIC CONTROL SPECIALIST, 
G11 ($12,309.00 per annum), together with back 


pay, retroective to September 22, 1972, etce}$ 


Set the case down for trial, should the Court in 
its discretion determine that further oral 


testimony is necessary; 


Award damages in the sum of $109,000.00 against 
those defendants who conspired and did deprive 
plaintiffs of their constitutional and civil 
rights; 


That this Court retain jurisdiction of this 
action until such time as defendants comply with 


the provisions of the Fourteenth /mendment and 
the statutes enumerated above, and 
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(k) That this Court grant such other and further 


relief as may.be proper. 


| DATED: New York, January 14, 1974. 


Respectfully submitted, 


Sa bEL RESNICSES s.4 
Attorney for Plaintiffs 
Office & P. OG Address 
260 Eroadway 

Rew York, N.Y. 10007 


Digby 9-3396 
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Bor") 3S Apt... GO REVIEW 
eiso’ STATIC OVE SUVaCE COS 
HAL FI Sg Se Gey 20415 


onan = a aoe «6 6 we 6) SS Se Se See Se SE 


In the satter of the Appeal of 


AFMOLD HAJE » 


Appellarte 


PRELIVIARY STATE UT 


Appellant, an honoradly discharged Navy veteran 
of the Korean Var, and a tenured cometitive civil service 
erployee, occupying a position in the classified civil 
service, appeals from a determination dated March 13, 1973, 
by Appeals ixarines PERT GA'TZrk for the Pegional Director, 
New York Region, sustaining the action of the New Yor 
Federal Aviation Administration, which reroved ap, ellant 
from his position of alr TRAFFIC CONTROL LPEEIALIST, God, 
Step 1, effective ‘ay 19, 1972. The appeel before the 
Regional Director care on before Appeals Fxeminer JOUR? H 


LIVINGSTON on February 23, 1973-6 


There was no hearing at the agency level prior 
to termination. Aprellent was dismissed as of 19 May 1972. 
The “hearingo" which was accorded appellant on Ausust 29, 


1972 at the agency, subsequent to his diemissal was merely 
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an exercise in futility. It was not an oral reply as 
contemplated wy 5 CoFeRe pare 7522202 (b), ¥ASHINGTON Ve 
Y. Soy 137 Ct. Cle. 344, and CAMERO Ve U. S ss 179 Cte Cls. 
192. 


THE FACTS 


Appellant commenced employment with FAA as an 


Air Treffie Control Specialist, GS-7, on or about June 29, 
1970 (p- 32)- Upon completion of his probationary period, 
he was promoted to Air Traffic Control Specialist, GS-9, 

on January 10, 1971 (pe. 33). It was conceded that as a 
GS-9, appellant's work performance was satisfactory (p. 74). 


By letter dated 9 March 1972, the (Acting) Facility 
Chief advised appellant that he proposed to remove him from 
his position, etce, because of his “failure to satisfactorily 
complete upgrade training requirements for the position of 
Manual/Interphone Controllere" By letter dated 12 May 1972, 
the Facility Chief informed appellant of his ‘ismissal 
effective 19 May 1972. 


There are a number of issues ir ~lved in this 
matters Primarily, they may be divided in two categories: 
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Was the summary termination of appellan* 
legal and consistent with c.cisional law? 

If the agency violated appellant's procedural 
rights, then its action was clearly illegal, 
in that it denied to appellant procedural 
due process and the equal protection of the 
lawse In connection therewith, should the 
BOARD OF APPEALS AND REVIEW sustain this 
contention, then, of course, {it would be 
unnecessary to consider and review the other 


objections being raised herein. 


Without waiving the efficacy of our contention 


that everything done by the agency was illegal 
86 a matter of law, appellant further contends 
that the action of the agency in summarily 
separating him was in excess of its statutory 
authority, jurisdiction and limitations; and 

_ that his removal was discriminatory, arbitrary, 


capricious and unreasonable. 


These contentions will be discussed seriatime 
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POINT I- 


THE ACTION OF THE AGENCY IN SUMMARILY 
TERMINATING 4ePPELLANT WITHOUT GIVING 
HIM A HEARING PRIOR TO TERMINATION, 
WAS ILLEGAL, IMPROPER AND CON *RARY TO 
DECISIONAL LAW. 
It is basic, fundamental and axiomatic that the 
Courts will not sanction an administrative action which 
denied the employee an opportunity of being heard before 


the drastic penalty of dismissal was imposed. 


Appellant's right to continue empioyment could 


Not be constitutionally withheld. He had more than a mere 


subjective "expectancy". He enjoyed "a property interest 


{n continued employment” (PERRY v- SINDERMAN, 408 UeS- 593, 
and BOARD OF PFGENTS ve ROTH, 408 U.S- 564, decided June 29, 
1972). 


Appellant, a veteran, was a career employee 
occupying a competitive civil service position. A& a 
tenured «mployee, he could not be removed withovt a hearing» 
In the cases of PERRY v. SINDERMAN and BOARD OF REGENTS ve 
ROTH, supra, the Supreme Court held that employment was & 
"property right" which could not be summarily dissip-.ted 
without a hearing. In KENNEDY ve SANCHEZ, decided October 
24, 1972, by a three-Judge Statutory Court in the Northern 
District of Illinois, Judge MeLAREN writing unanir ously for 
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the Court, held that any rule, regulation or statute which > 
terminated the employment of a noneprobationary Federal 
employce in the competitive civil service without a full 
evidentiary hearing prior to termination was a violation of 


the Fifth Amendment of the United States Constitution. 


n FITZGERALD ve. HAMPTON, 329 Fe Suppe 997, the Court also 
held that a Federal civilian employee was entitled to a 


hearing. 


The above decisions are binding on the BOARD OF 
APPEALS AND REVIEW. The decisions by the SUPREME COURT OF 
THE UNITED STATES in ROTH and SIND RUAN, supra, are final. 
There is no further avenue of appeal from said decisions. 
Since the decisions in KEMEDY ve SAICHEZ and FITZGERALD Vs 
HAMPTCN were not stayed, they must be foliowed by this 
BCARD. 


As a veteran and a permanent employee, appellant 
acquired tenure and a property right to his position which 
Sneluded continuity of employment. The right to continuity 
of employment was and is a constitutionally protected 
property right. In GOLDLESG ve KELLY, 397 UeSe 254, the 
Supreme Court of the United States held that the “rights of 
confrontation and crosseexamination apply not only in 
criminal cases but also in all types of cases where 


administrative actions are under scrutiny." 
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In the notice of proposed removal dated 9 March 
1972, the (Acting) Facility Chief stated "This fe notice 
that I propose to remove you from your position as Air 
Traffic Control Specialist (Center) GS-2152-9 ##*." On the 
third page of said notice, the statement also appeared 
"Full consideration will be given to any reply you submit.*® 
There was nothing to indicate in said notice that the penalty 


would be 8 demotion in grade, suspension, or a reprimand. 


It is our contention that the agency in its 
charging letter decided to dismiss appellant oven before 
any reply was submitted by him. The action of the agency 
in permitting appellant an opportunity to submit his reply 
was merely a token compliance with the statute and was 
merely a form preceding a predetermined removal. The 

“agency has adopted a “policy* of dismissing all of its 
tenured employees who could not pass the qualifications 


promotion. 


| The precise situation herein arose in the case of 


“NORMAN FINKELSTEIN who was employed as a Motion Picture Film 


Cleaning Machine Operator, ‘iE-3, ARMY PICTORIAL CENTERe 

On February 14, 1962, he was served with a letter of charges 
which advised him that "it 1s proposed to effect your 
removal effective March 20, 1962, for leck of dependability: 
##,"  Mre FINKELSTEIN was dismissed. An appeal was filed 


aaa dedeeen culeeraea nanacichasieaduaetamekinaeeeteatinatae 
[eau uamadeleaalietenetnaateneetkamanbemestedenemiennastestameiphcndeaed Seonid 
senorita haat amnesia 
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with the Regional Director, Second Ue £« Civil Service 
Regione A hearing was held on June 6, 1962+ On July 10, 
1962, the Regional Director sustained the dismissal. An 
appeal was taken to the BOARD OF APPEALS AND REVIEW. By 
letter dated October ll, 1962, the BOARD OF APPEALS AND 
PEVIEW im annulling the dismissal, held: 


“The net effect was that the 
erployee was denied any advance notice 
before the decision was made and was 
foreclosed of any effective ection on 
his part to escape the removal action. 
This was fatal procedural errore" 


Pursuant to the decision of the BOARD OF APPEALS AND REVIEW, 
Mre FINKE! STEIN was reinstated. 


The action of the agency in failing to give 


appellant herein a full evidentiary hearing prior to 
termination deprived him of his constitutional rights to 
procedural due process and the equal protection of the 


laws. 


Urder the circumstances, corrective action must 
be taken and an order should issue directing appellant's 


reinstatement. 
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POINT JI. 


THE ACTION OF THE AGLICY IN TERMINATING 

APPELLANT BESIDES BLING ILLEGAL AND Ii'P ROPER, 

WAS IN EXCESS OF ITS STATUTORY AUTHOMITY, 

JURISDICTION AMD LIMITATIONS, AND WAS 

eas hg RICIOUS, DISCRIMINATORY AND 

It is conceded that every government agency has the 

right to promulgate rules and regulations. However, the 
rules so established may not contravene basic statutes. 
This is particularly true in the area of separation and 
removal where unifsrmity, equality, certainty and security 
are so essential if civil service efficiency and morale are 
to be maintained. The Civil Service provisions are intended 
as a protection fer all employees in the civil service. 
The purpose of civil service is to protect the diligent, 
conscientious and competent employee. All of the statutes, 
rules and regulations pertaining to civil service are an 
attempt by Congress to hold agencies and headsof departments 
to & standard of social justice in their dealings with 
cometitive civil service employees. The statutes, etCe, 
are to be interpreted with a degree of liberality essential 
to the attainment of that end in view. This principle is 
imbedded in public policy and may not be uprooted by any 


scheme or plan or even a welleintentioned denial. 


Appellant is of course entitled to challenge the 


paerran Sirti ssasananemennaehiaaagaaaieaaadinaimaived epee 
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dismissal de vérsiacetan as based upon errors of law and 4s 
lacking supporting substantial evidence. Such a challenge 
entails a judicial review of the administrative decision to 
determine whether it was based upon substantial evidence 
and free from errors of law, fraud, bad faith and arbitrary 
action (UNITED STATES i O., 373 UeSe 709, 
and KOPPERS CO. ve Us Se» 186 Ct. Cl. 142, 405 Fe 2d 554). 


Aavitant was promote’ to the GS-9 position on 
January 10, 1971 (pe 33). According to Mre DeLUWA the agency 
representative, appellant was directed to report to Oklahoma 
City on August 31, 1971- Appellant had been in grade as a 
9 for less than one year and wus still on probation. Appellant 
did not request to go to school (pp. 15, 33). On direct 
examination of Mre DeLUCA, the following testimony was 
adduced (p. 15): : 


"OQ. Now, did he ask to go to Oklahoma City? 


Ae He never asked me to go to Oklahoma City, 
no sir." 


in this connection, appellant testified (p» 33): 


"Q. Did you request to go to this school? 
Ae NO Sir, I did note" 


The recoxd is barren of any evidence to justify 
the selection of candidates “picked” for school. Since no 


rational reason was offered to explain or to justify the 


oa Je 
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selection, ieee, longevity in grade or competency to proceed 


with progression, it obviously follows that the selections 


were arbitrary, capricious énd unreasonable. The following 


testimony was also elicited from Mre DeLUCA (pp. 16-17): 


*Q. 
Ae 


Qe 


Ae 


He was directed to go to school? 
Yes sir. 

And he had no choice in the matter 
{$s that correct? 


what do you mean by choice in the matter? 


He iad to go, he was selected by who? 


He was selected by the Evaluation cme: 
Development Officer 864-+e6 


who is that Lowell? 
Mre Lowell, right. 


And he was directed to go? 


He was assigned to participate, yes sire“ 


Since appellant had been in grade 8s 8 9 only several months, 


the action of the official in designating him to go to school 


without even a discussion with his Team Supervisor as to 


appellant's fitness at thet time, clearly betokens the 


arbitrary and irrational manner in which the official made 


th> designation. 
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At the hearing before the Regional Director, 

appellant was denied his fundamental right of confrontation 

and cross-examination. It was incumbent upon the agency 

to produce the Radar Controllers who acted as Instructors 

and make them available for crosse-examination. The four 

Radar Controllers who evaluated appellant were Messrse AMMEN, 

STOFFE, CARUSO and GRELISH (ps 19). At the hearing before 

the Regional Director (pp. 23024), it was stipulated. that 
———-with the exception of AMMEN, the other three Sadar Controllers 


“did not go to a formalized instructor training course," 
_and that ANFEN went to the regional school and aot to the 
FeAsAs Academy in Cklahoma City. The stipulation also 
provided "that al} of these men were Selected as instructors 
by Here Lowell" (pe 24)¢ Appellant challenged the qualifica- 
tions and expertise of the four Fadar Controllers who were 


chosen to act as Instructors. These so-called Instructors 
were never made available by the agency for cresseexamination. 


Neither were they produced at the "hearing" on August 29, 


1972 at the agency level. 


Upon what basis did MéMre LOVELL select the four Radar 


Controllers te act && Instructors? What special knowledge 
or expertise did they possess which qualified them to teach, 
examine and eveluate 2? Were they acting out-of-title? 
Were they in fact qualified? Appellant had the right to 
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explore those issues. Appellant testified that the answers 


which he gave were just as good as the answers of the Radar 


Controllers who were appointed to or detailed as Instructors 


(pe 46)- 


The failure therefore, on the part of the agency 
to produce the Radar Controllers at the hearing and make 
them available for cross-examination, denied to appellant 
procedural due process and the equal protection of the laws. 
Neither appellant nor his representative could cross-examine 


a reporte 


One observation is quite pertinent. In its haste 
to advance Air Traffic Control Specialists to Gel2 and 
GS-13 positions, the agency will within the immediate future 
have an overabundance and a surplus of personnel in these 
high-ranking positions. They will be overstacked like planes 
backing up in zero visibility. Not only will the 12's and 
13's be performing the functions of 9's and 11's (which 
already is happening - pe 75), but a reduction-in-force will 
{nevitably result. The handwriting is on the wall and unless 
this unfair, illegal and inequitable policy is corrected, 
the Commission in the not-tooe-distant future will be confrorted 
with a plethora of “riff” appeals. 


In his decision (p. 5) Appeals Examiner EBERT GANZER 
(who did not conduct the hearing) stated: 


12 @ 
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ee## The lives and safety of the 
flying public are in the hands of Air 
Traffic Controllers." 


Appellant does not dispute that statement. However, it is 
prejudicial insofar as appellant is concerned. There is 
no charge (and there never was @ charge) that appellant 
herein did not satisfactorily perform his functions and 
duties as a GRADE 9. The charge herein (which is seriously 
challenged by appellant) is that appellant failed to pass 
problems wnich would have made him eligible for promotion 


to Grade 11. Appellant neither filed for nor sought 


promotion to Grade lie He had no choice. According to 


the policy of the agency 1% was “do or die." There is 

no statutory sanction for a removal under those circumstancese 
The FAA does not have the pover to legislate. Until such 
time as Congress appropriately modifies or changes existing 
law, the action of the agency herein was illegal as a 

matter of law, and in excess of its statutory authority, 


jurisdiction and limitations. 
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OncCLUS 7 ON 


THE ADVERSE DETERMINATION MADE BY THE REGIONAL 
DIMECTOR MUST BE REVERSED. CORRECTIVE ACTION 
IS PEQUIRED. THE DISMISSAL SHOULD BE RESCINDED 
AND APPELLANT REINSTATED TO WIS GS-9 POSITION. 


DATED: New York, April 9, 1973. 


Respectfully submitted, 


SAMUEL PRESNICOFF, E8qe 
Attorney for Appellante 


Schedule "B", Annexed to Complaint. 


BOARD OF APPEALS AND REVIEW 
UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON, De Co, 20415 


oees: @2®ee8® e® 2« e® wv @ 


In the Matter of the Appeal of 


THOMAS BEVILACQUE, 


Appellant. 


eeweweweweeeeeeaeeseweTr,ieeweeqecees#kereteesweeFee* ee & 


Appellant, a tenured compet:tive civil service 
employee, occupying @ position in the classified civil 
service, appeals from a determination dated February 15, 

1973, by Appeals Examiner BERT GANZER for the PRegional 
Director, New York Region, sustaining the action of the 

New York Federal Aviation Administration, which removed 
appellant from his position of AIR TRAFFIC CONTROL SPECIALIST, 
Gla9, Step 1, effective May 5, 1972. The appeal before the 
Regional Cirector came on before Appeals Examiner SIDNEY M. 


SITVER on December 27, 1972. 


There was no hearing at the agency level prior 


to termination. 
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THE FACTS 


Appellant commenced empioyment with FAA as an 
Air Traffic Control Specialist, GS-7, on or about July 20, 
1970 (pe 74). Upon completion of his probationary period, 
he was promoted to Air Traffic Control Specialist, GS-9, on 
January 24, 1971 (p. 75). It is conceded that as a GS-9, 


his work performance was satisfactory. 


By letter dated 8 March 1972, the Acting Facility 
Chief advised appellant that he proposed to remove him from 
his position, etc., because of his "failure to satisfactorily 


complete upgrade training requirements for the position of 


? 
Hanual/Interphone Controller. By letter dated 28 April, 
1972, the Facility Chief informed appellant of his dismissal 
effective 5 May 1972. 


It is conceded that appellant was not given a 
hearing by the agency o> to his inati 
THE ISSUFS 


There are a number of issues involved in this 


matter. Primarily they may be divided in two catecories: 
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1) was the summary termination of eppellant 
legal and consistent with decisional lew? 
If the agency violated appellant's procedural 


rights, then its action was clearly illegal, 
in that it denied to appellant procedural due 
process and the equal protection of the lewas | 


In connection therewith, should the BOARD OF 
APPEALS AND REVIEW sustain this contentien, 
then, of course, it would be unnecessary to 
consider and review the other objections 
being reised herein. : 


without waiving the efficacy of our contention 
that everything done by the agency was illegal 
as a matter of law, appellant further contends 
that the action of the agency in summarily 
separating him was in excess of its statutory 
authority, juriediction and limitations; and 
that his removal was discriminatory, arbitrary, 


capricious and unreasonable. 


These contentions will be discussed seriatim. 
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POINT I - 


THE ACTION OF THE AGENCY IN SUMMARILY 
TERMINATING APPELLANT WITHOUT GIVING 
HIM A HEARING OR TO TERMINATION, 
WAS ILLEGAL, IMPROPER AND CONTRARY TO 
DECISIONAL LAW. 


It 14s basic, fundamental and axiomatic that the 
Courts will not sanction an administrative action which 
denied the employee an opportunity of being heard before 
the drastic penalty of dismissal was imposed. 


Appellant's right ‘to continued employment could 
not be constitutionally withheld. He had more than a mere 
subjective "expectancy". He enjoyed "8 property interest 
in continued employment" (PERRY ye SINDERMAN, 408 U.S. 593, 


and BOARD OF REGENTS ve ROTH, 408 U.S. 864, decided June 29, 
- 4972). 


Appellant was @ career amployee occupying a 
cometitive civil service position. As a tenured employee, 
he could not be removed without a hearing. In the cases of 
PERRY ve SENDERMAN and DOARD OF REGENTS y. ROTH, supra, the 
Stpreme Court held that employment was a “property right” 
which could not be summarily dissipated without a hearing. 


In KENNEDY v- SANCHEZ, decided October 24, 1972, by a 
¢hreeeJudge Statutory Court in the Northern District o* 


‘Ii1lincis, Jixige McLAREN writing unanimously for the Court, 
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held that any rule, regulation or statute which terminated 
the employment of a non=probationary Federal employee in the 
cometitive civil service without a full evidentiary hearing 
pxriog to termination was a violation of the Fifth Amendment 
of the United States Constitution. In FITZGERALD v.. HAMPTON, 
329 Fe Suppe 997, the Court also held t*st a Federal civilian 
employee was entitled to a hearing. 


The above decisions are binding on the BOARD OF 
APPEALS AND REVIEWe The decisions by the Supreme Court of 
the United States in ROTH and SINDERMAN, supra, are final. 


There is no further avenue of appeal from said decisions. 


Since the decisions in KENNEDY v. SANCHEZ and FITZGERALD v. 


HAMPTON were not stayed, they must be followed by this BOARD. 


As a pezmanent ep levis appellant acquired tenure 
and a property right to his position which included canines 
+f exp loyzent. The right to continuity of employment was and 
| ia a constitutionally protected property right. In GOLDBERG 
” Ya KELLY, 397 U.S. 254, the Supreme Court of the United States 
held that the "rights of confrontation and cross-examination 
apply not only in criminal cases but also in all types of cases 
where administrative actions are under scrutiny." 
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In the notice of proposed removal dated 8 Mazch 
1972, the Facility Chief stated "This is notice that I 
propose to remove you from your position as air Traffic Cone 
trol Specialist (Center) GS-2152-9 #*#* ." In the paragraph 
preceding the last peragraph of saic notice, the statement 
also appeared "Full consideration will be given to any reply 
you submit.* 


It is our contention that the agency in its 
charging letter decided to dismiss appellant even before 
any reply was submitted by him. The action of the agency 
in permitting appellant an opportusity to submit a reply 

‘ was merely a token compliance with the statute, and wes 


merely a form preceding a predetermined removal. 


. The precise situation herein arose in the case of 
‘WORMAN FINKELSTEIN who was employed as a@ Motion Picture Film 
: Cleaning Machine Operator, WEe3, ARMY PICTORIAL CENTER. 
: Om: February 14, 1962, he was served with a letter of charges 
cwhien advised him that “it is proposed to effect your 
_ 3emoval effective March 20, 1962, for lack of dependability, 
won .a Mre FINKELSTEIN was dismissed. An appeal was 
'* filed with the Regionel Director, Second U. S. Civil Service 
Regione A hearing was held on June 6, 1962. On July 10, 
1962, the Regional Director sustained the dismissal. An 
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appeal was taken to the BOARD OF APPEALS AND REVIEW. By co 
letter dated October 11, 1962, the BOARD OF APPEALS AND 
REVIEW in annulling the dismissal, held; 


“The net effect was that the 
employee was denied any advance notice 
before the decision was made and was 
foreclosed of any effective action on 
his part. to escape the removal action. 
This was fatal procedural error." 


The action of the agency in failing to give 
appellant herein a full evidentiary hearing prior to 
termination deprived him of his constitutional rights to 


procedural] due process and the equal protection of the laws. 


Under the circumstances, corrective action must 
be taken end an order should issue directing sppellant's 
reinstatement. ‘ 


POINT E+ 
THE ACTION OF THE AGENCY IN TEN‘INATING 
APPELLANT BESIDES BEING ILLEGAL AND 
' IMPROPER, WAS IN EXCESS OF ITS STATUTORY 
AUTHORITY, JURISDICTION AND LIMITATIOMNS, 
AND WAC ARBITRARY, CAPRICIOUS, DISCRIMINATORY 
AND UNPEASONABLE. 


It is conceded that every government agency has 
the right te promulgate rules and regulations. However, 
the rules so established may not contrevene basic statutes. 
This is particularly true ‘> the area of separation and 
* vemoval where uniformity, equality, certainty and security 


Te 
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are so essential if civil service efficiency and morale are 
to be meintained. The Civil Service provisions are intended 
as a protection for all employees in the civil service. The 
purpes of civil service is to protect the diligent, 
conscientious and cometent employee. All of the statutes, 
rules and regulations pertaining to civil service are an 
attempt by Congress to hold agencies and heads of departments 
to a standard of social justice in their dealings with 
competitive civil service employees. The statutes, etc., 
are to be interpreted with a degree of libe ality essential 
to the attainment of that end in view. This principle is 
imbedded in public policy and may not be wrooted by any 


scheme or plan or even a welleintentioned denial, 


Appellant is of course entitled to challenge the 
dismissal determination as based upon errors of law and as 
lacking supperting substantial evidence. Such a challenge 
entails a judicial review of the administrative decision to 
datermine whether it was based upon substantial evidence 
and free from errors of law, fraud, bad faith and arbitrary 
action STATES ye CARLO BIANC! 2, 373 US. 709, 


and KOPPERS CO. ve Ue Ss, 186 Ct» Cl. 142, 405 F. 2d 554), 


As a CS-9, appellant's work performance was 


satisfectory (p. 84). Appellan« did not request to go to 


Oklahoma. In this connection, the following testimony was 
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elicited (p. 73): 


*"Q. Now sometime in 1971 you were sent to 
Oklahoma, is that correct? 


That's correct. 


Do you know why you were sent to Oklahoma? 


They told me that my turn came up to go 
saat to Manual Control School. 


Fy 


And you went. 


Yes, I went." 


Significantly, when appellant was hired as a 

GS-7, the offer of appornsmens which he received diac not 

_ state that his retention of ‘exploynent would be dependent 
upon promotional advancement (Hearing Exhibit #4, p. 74). 
appellant testified as follows (p. 84) 

“Qe At any time, eithe. as a 7 or as a 9, 

, were you ever infozmed that it would be 
ean port § for you to pass a promotional 
examination to be retained in your present 
grade? 


Ae No.* 


Appellant testified (p. 77) that he “ranked 

2 amongst the top of the class", and that he “gave many 
problems to many fellow classmates that needed help down 

in Oklahoma City* (p. 77). This, of course, evidenced 
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merit, fitness and ability on the part of appellant. 


CHARLIS COLABUFO, a GSel4, Team Supervisor at 
the FAA, teatified that appellant as @ GS-9 performed 
satisfactorily sad that appellant “has the potential to 
become a controller” (pp. 53-56). Mre COLABUFO also 
testified (p. 59) that appellant “was not afforded as many 
pre-school training problems es other people had." Despite 
COLABLFO's request that appellant be given additional 
training (pp. 43-44, Hearina Exhibit #2), the request was 
denied (pe 44, Hearing Exhibit #3). 


The witness ROBERT We BARRINGER, a GS-ll, 
testified thet he trained appellant and gave him problems 
dealing with aircraft, separation, ets., and that appellant 
passed the problems. The following testimony was elicited 
CT) | 

*Q. In your opinion did he successfully answer 

the questions that you posed to him on each 
problem? 

Ae He successfully progressed in the ensuing 

weeks 88 we progressed along the line 
so to speak. Wie put him on more aircraft 


with more and more difficult situations, 
so he was progressing." 


By stipulation (pp. 99100) it was agreed that 
were @ RUSSELL WEXLER, a GSel3, called as a witness, he 
would testify that he gave non-radar problems to appellant, 
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end that appellant satisfactorily answered the questions. 


Significantly, the agency did not produce 

_ JOHN AMMANN who gave preblem #24 to appellant, and JOHN 
CARUSO whe administered problem #23, Sector ll, to appellant. 
The agency witness DE LUCA who was called by the agency 

in lieu of the Instructors, was evasive and vacillating. 

Qn cross-examination, the following occurred (p. 22): 


"Q. And what was wrong with that? What was.... 
what was his answer? Mr. Bevilacque's 
answer to the preblem? 

Do you knew how the problem was posed? 


£ 


A. what do you meth,” "pesed'.® 


: Siatlarty on pe 233 


es 


FQ. And what was wrong with that, at what 
point would they intersect? 


Ae I don’t know. What do you mean at what 
point? * # #,« 


In view of appellant's testimony that he passed 
‘the problens (pp. 77, 78 and 79) and that the Instructor was 
fm doubt and had to consult others (p.78), {t was incumbent 
“ upon the agency to produce. the Instructors AMMANN and CARUSO. 
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Appellant was entitled to confrontation and crosseexamination. 
The failure to produce said Instructors who were agency 
witnesses and subject to its call, deprived appellant of a 
substantial right which operated to his prejudice, damage 

and detriment. Neither appellant nor his representative 


was in a position to crosseexamine a report. 


In his decision (p. 5) Appeals Examiner EERT 
GANZER (who did not conduct the hearing) stated; 


"Because Air Traffic Controllers 
are responsible for the lives and safety 
of the flying public, it is reasonable 
and proper that they pass through a 
training program and demonstrate approp-late 
skill and competence in order to progress 
to more difficult assignments." 


Appellant dogs not dispute that statement. It is prejudicial 


however, insofar as appellant is concerned. There is no 


| gharge and there never was a charge that appellant herein 
did not satisfactorily perform his functions and duties as 
Grade 9. The charge herein (which 4s seriously challenged 
by appellant) is that appellant failed to pass problems 
which would have made him eligible for promotion to Grade ll. 
Appellant neither filed for nor sought promotion to Grade ll. 
He had no choice. According to the policy of the agency 

_ At was "do or die". There is no statutory sanction for a 

_ Pemoval under those circumstances. The FAA does not have 
the power to legislate. Until such time as Congress appro- 
priately modifies or changes existing law, the action of the 
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agency herein was illegal as a matter of law, and in excess 
. of its statutory authority, juriediction and limitations. 


CONNEC LUS 1 ON 


THE ADVERSE DETERMINATION MADE BY THE REGIONAL 
DIRECTOR MUST BE REVERSED. CORPECTIVE ACTION IS 
RECUIRED. THE DISMISSAL SHOULD BE RESCINDED 
AND APPELLANT REINSTATE TO HIS GS=9 POSITION. 


DATED! New York, March 8, 1973. — 


Respectfully submitted, 


SAMUEL RESNICOFF, Esqe 
Attorney for Appellant. 


Schedule "C", Annexed to Complaint. 


"BOARD ce APPEALS AMD REVIEW: 0 
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‘Appellant, an’ -honrably dteanarged veteran mien 
more than twentyethree years, of silitary service, and. a: 

tenured competitive wivil aexvice exployen, ocempying a 

position in the classified atwil, services ‘éppeals from a 

- Gatezsiination dated may 22, 1973, by Appeals Examiner BERT. 

_ GANZER for the Regional Director, New York Region, sacataiag 
the action’ of the New York Federed aviation Administration. « 

“which @lentssed’ him from his position of AIR TRAFFIC CONTR. 

.* SPECYALIST (center) ad, effective. sort 28,°19720: The 

yf appeal before, the Regional Diver tor came on before reastse 5 

a officer ROBERT Je SHIELDS. on warch 22,. 1973. Rees: i ae a =e 


. as 


_ Althaiugh, Sppellant, fe-an benceanay atecharged ” 
_ veteren, he was; net. given & hearing at the agency Leaves. oe 
BrASE sd teninattons 
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THE_FACTS 


Appellant commenced employment with FAA as an 
Air Yraffic Control Specialist, GS-7, on December 29, 1969 
(pe 35)» Upon completion of his probationary period, he was 
promoted to Air Traffic Control Specialist, GS-9 in January 
1971. No evidence was introduced to impugn the quality or 
quantity of appellant's performance. It was conceded that 
as a GS-9, appellant's work performance was satisfactory 
(pp. 3-5, hearing Mareh 21, 1973). 


By letter dated 8 March 1972, the (Acting) Facility 
‘Chief advised appellant that he propesed to remove him from 
his pesition, ete., because of his “failure to satisfactorily 
complete upgrade training requizements for the position of 
- Manual/Intexphone Controller.* BY letter dated 19 April 
. 4972, the Facility Chief informed appellant of his dismissal 
‘effective 28 April 1972, because of his failure to satis- 
{ fastorily complete upgrade training requirements for the 


: position of Manual/Intezphone Controller. 


THE ISSUES 
There are a number of issues involved in this 
: Sppeal. Primarily, they may be divided in two categories: 
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1) Was the summary termination of appellant 
legal and consistent with decisional law. 
If the agency violated appellant's procedural 
rights, then its action was clearly illegal, 
in that it denied to appellant procedural due 
process and the equal protection of the laws. 
In connection therewith, should the BOARD OF 
APPEALS AND REVIEW sustain this contention, 
then, of course, it would be unnecessary to 
consider and review the other objections being 


raised herein. 


2) Without waiving the efficacy of our contention 
that everything done By the agency was illegal 
as a matter of law, appellant further contends 
that the action of the agency in summarily 
dismissing him was in excess of its statutory 
authority, jurisdiction and limitations; that 


his removal was discriminatory, arbitrary, 


capricious and unreasonable, and that the 
agency failed to demonstrate that appellant 
did not qualify for promotion under the 


agency's national standards. 


These contentions will be disc:seed seriatim. 
e 
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FOINT_X. 


THE ACTION OF THE AGENCY IN SUMMARILY 
TERMINATING APPELLANT WITHOUT GIVING 
HIM A HEARING R TO TERMINATION, 
WAS ILLEGAL, I ER AND CONTRARY TO 
DECISIONAL LAW. 


It 4s basic, fundamental and axiomatic that the 


Courts will not sanction an administrative action which 
denied the employee an opportunity of being heard before the 
drastic penalty of dismissal was imposed. 


Appellant's right to continued employment could 
not be constitutionally withheld. He had more th«r a mere 
subjective “expectancy". Me enjoyed "a property interest 
in continued employment® (PERRY ve SINDERMAN, 408 U.S. 593, 


and BOARD OF REGENTS v- ROTH. 408 U.S. 864, decided June 29, 
1972). : 


‘Appellant, a vetsran, was a career employee 
-eceupying a competitive civil service position. As a tenured 
- employee he could not be removed without a hearing. In the 
- gases of PERRY ve SINDERMAN and BOARD OF REGENTS v.- ROTH, 
supra, the Supreme Court held that employment was a : 
"property right" which could not be summarily dissipated 
- without a hearing. In KENNEDY ve SANCHEZ, decided October 
- 24, 1972, by a threeeJydge Statutory Court in the Northern 
: District of Illinois, Judge MCLAREN writing unanimously for 
the Court, held that any rule, regulation or statute which 


e&he 
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terminated the employment of a noneprobationary Federal 
employee in the competitive civil service without a full 
evidentiary hearing prior to termination was a violation of 
the FIFTH AMENDMENT of the United States Constitution. In 


FIIZGERALD v. HAMPTON, 329 F. Supp. 997, the Court also held 


that a Federal civilian employee was entitled to a hearing. 


The above cecisions are binding on the BOARD OF 
APPEALS AND REVIEW. The decisions by the SUPREME COURT OF 
THE UNITED STATES in ROTH and SINDERMAN, supra, are final. 
There is no further avenue of appeal from said decisions. 
Since the decisions in KENNEDY ys SANCHEZ and FITZGERALD v. 
HAMPTON were not stayed, they must be followed by this 
BOARD. 


As a weteran and a permanent employee, appellant 


acquired tenure and a property right to his position which 

| inelided continuity of employment. The right to continuity 
of employment was and is a constitutionally protected 
property rights In GOLDBERG v. KELLY, 397 11.5. 254, the 
Supreme Court of the tmited States held that the "rights of 
confrontation and crosseexamination apply not only in 
criminal cases but also in all types of cases where adminis= 


trative actions are under scrutiny." 
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In the notice of propesed removal dated 8 March 

4972, the (Acting) Facility Chief stated "This is notice 
that I proposed to remove you from your position as Air 

Treffic Centro) Specialist (Center) G-2152-9, ##*." On 


? the third page of said notice, the statement also appeated 


— *Fz1 consideration will be given to any reply you submit.* 
There was nothing to indicate in said netice that the penalty 
ceuld also be a demction in grade, suspension or a reprimand. 


‘It is our centention that the agency in its 
tharging letter decided to dismiss appellant even before 
a any reply was submitted by him. The action of the agency 


in pexmitting appellant an oppertuatty to submit a reply 


‘was mexely a teken compliance with, the statute and was merely 


“3 « tom preceding ri predetermined. ‘genpve). The agency had 


| adopted. a “policy” of dismissing all 6f its tenured employees 
sho equld not pass the agency's standards for promotion 
“Fynattonat standards have been ignored). The agency's 
£daatston te dtemiss was quite obvious. 


 sinilar situation arose in the case of NORMAN 


*RIOKELSTEIN who was employed as a Motion Picture Film Cleaning 


“eehine Operater, WE-3, ARMY PICTORIAL CENTER. On February 


oy 1962, he was served with a letter of charges which 


advised him thet “it 4s proposed to effect your removal 


effective March 20, 1962, for lack of dependability, s#«#.* 


we Si 
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Mr. FINXELSTEIN was dismissed. AN appeal was filed with the 
Regional Director, Second U. 5s. Civil Service Region. A 
hearing was held on june 6, 1962. On July 10, 1962, the 
Regional Director sustained the dismissal. An appeal was 
taken to the BOARD OF APPEALS AND REVIEW. By letter dated 
October 11, 1962, the BOARD OF APPEALS AND REVIEW in annulling 
the dismissal, held; 

"The net effect was that the 
employee was denied any advance notice 
before the decision was made and was 
foreclosed of any effective action on 


his part to escape the removal action. 
This was fatal procedural error. * 


Pursuant to the decision of the BOARD OF APPEALS AND REVIEW, 
Mrs FINKELSTEIN was reinstated. . 


The action of the agency in failing to give 

a appellant herein a full evidentiary hearing prior to 

“ termination deprived him of his constitutional rights to 

+, Preeedural dve process and the equal protection of the laws. 


Under the cireumstances, corrective action must be 
taken and an order should issue directing appellant's 
reinstatement. 
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POINT 21s 


THE ACTION OF THE AGENCY IN TERMINATING 
APPELLANT BESIDES BEING ILLEGAL AND IMPPOPER, 
WAs IN EXCESS OF ITS STATISTORY AL'THORITY, 
JURISDICTION AND LIMITATIONS, AND WAS ARBITRARY, 
CAPRICIOUS, DISCRIMINATORY AND UNREASONABLE. 
MOREOVER, THE AGENCY FAILED TO PLEAD AND PROVE. 
THAT APPELLANT FAILED TO QUALIFY FOR PROMOTION - 
UNDER NATIONAL STANDARDS AND NOT LOCAL FACILITY 
STANDARDS. 


It 4s conceded that every government agency has 
the right to promulgate rules and regulations. However, 
the rules so established may not cortrevene basic statutes. 
This is particularly true in the area of separation and 
removal where uniformity, equality, certainty and security 
are so essential if civil service efficiency and morale are 
te be maintained. The Civil service provisions are intended 


as 8 protection for all employees in. the civil service. The 
- purpose of civil service is to protect the diligent, 
“eonseientious and competent employee. All of the statutes, 


“ules and regulations pertaining to civil service are an 

‘ attemt by congress to hold agencies and heads of departments 

to a standard of social justice in their dealings with 

* Competitive civil service employees. The statutes, etc., 

“are to be intezpreted with a degree of liberality essentiel 
to the attainment of that end in view. This principle is 
‘Ambedded. in public poliey end may not uprooted by any ac heme 


- OF plan or even a well-intentioned denial. 
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Appellant is of course entitled to shallenge the 
dismissal determinetion as besed upon errors of lew and as 
lacking supporting substantial evidence. ‘Such @ challenge 

entails & judicial review of the administrative decisions 
‘to determine whether it was based upc substantial evidence 
and free from errors of law, frawi, bath faith and arbitrary 


 @etion (UNZIED STATES y+ CARLO BIANCHE & CO-, 373 U.S. 709, - 
“Bd KOPPERS CO. ve Up 5., 186 Ct. Cl. 142, 405 F. 2¢ S84). 


_ Gn September 20, 1972, appellant was afforded ar. 
’. @ppertunity of making an alleged orl reply. A cursery 
__ Axanination of the reply recomted °’ that day will readily 
BS disclose that it was not an ora}, zwhy, as contemleted by 
ae CaF Re pare 7826202 (b)s.° WASHINGTON ve Ye Sa, 137 Ct. Cle. 
* ascane # GAMES. vets Bay a” Cte ci 192. 


‘m, ‘ 


a S poke Che Gimission’s fe reflects that on Septenber 


wed, nt 


Sy 1972. a ‘Sheleing® (snd the tert 4s used edvisedly) was 
25 hela at. the agericy, at which time appellant appeared with an 


Samp loyee representative. oF the Union, who was not an attorney. 
2 This hearing was ‘subsequent to appellant’s dismissal which 
een seconp) itshsd on April 28, 1972. The entire episode was 
San exercise in futility. sppellent did not have meaningful 
<. Pepresentation. In fact, the Hearing Officer realizing the 

giver ‘Of the representation statod (pe 43, minutes 

“Septenber 20, — 


Schedule "C". 


"Mr. Kerr, it might be unusual, 
but since you &re somewhat new at 
this #+* ,* 


The netice of proposed remove! set forth one reason for 


’ appellant's removal and cited eight problems in support 
thereof. The Appeals Examiner to the prejudice of scpalaane 
fuled that appellant was given a hearing on September 20, 1972. 
A cursory axamination of the transcript will readily disclose 
thes there was no hearing. At a hearing, the onus is upon 
the agency to plead and prove the specifications which it 
preferred. The agency offered ne proof. None of the 

. Instrustors who posed the problems to eppellant were 

a or made available as witnesses. In lieu thereof, 

Mite LOWELL, the Eval uation and. Hetfielency Development 

pee was ealled as a witness by appellant's union repree 

caine oe Tila peeuc ee 


a “at. tia heaztng before the Regional Director, a 
Te was denied his fundamental right of confrontation 
* ana cress«examination« It was incumbent wpon the agency to 
> produce the individusis who acted as Instructors and make 
1: them available for crosseoxamination. These so-called 

. Instrustors were never made available by the agency for 

~ eranseexomination. The notice of proposed removal was not 
“the gospel. In this connection, the following colloquy 
“eeeurred. (p- 31)s 


BEST COPY AVAILABLE 
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“MR. SHIELDS: I think the document speaks for 
itself. 


BRe HALLORANS Then why are we going into this 
testimony? 


MR. RESNICOFFs But by the same token none of. 
these people are here and I have 
the right to cross-examine them. 

I cannot be limited to cross- 
examining a sheet of paper." 
It was incumbent upon the agency to produce the so-called 
Instructors and make them aveilable for cross-examination. 
‘This was an adverse action. Appellant, 2 tenured veteran, 
<a e dismissed. He had a property right to his position. 
“" Mesoxding to the agency, the notice @f proposed removal 
“ gonstituted the record, aid. that: ‘per £2 was sufficient to 
_dismisa without: ‘Bupperting sworn testimony. The Appeals 
"Examines upheld that. contentions . ‘Buch @ ruling 1s ebviously 
- Adegex and. “Lupropart sontrary te procedural due process, 
. vat dented Lif appellant. the equal protection of the laws. 


a teak what hasis did Mr» LOWELL select the 
D thatretoss? What special knowledge or expertise did they 
“possess ‘whtgh qualified them to teach, examine and evaluate? 
fs ‘Maze they acting out-ofetitle? were they in fact qualified? 
Co Apped ant and his legal representative had the right to 
“ daptere those issues which were of paramount importance. 


: a io . . The failure, therefore, on the part of the agency 


© jie 
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to produce the Instructors and make them available for 
eross-examination, denied to appellant procedural due process. 
Neither appellant nor his counsel could cross-examine a 
written repert. Moreover, appellant without contradiction, 
testified thet he disputed the alleged conflicts (pp. 39-40). 
Cross-examination on the alleged conflicts was ccucial. 

The mere allegation in the notice of proposed removal that 
there were conflicts, was legally insufficient to warrant 


@ conclusion based thereon. 


The record is absolutely barren of any evidence 
to establish the agency's national standards for promotion. 
‘The evidence adduced at the hearing abundantly established 
that selections for developmental training for promotion 
were made on @ haphazard basis and that the employee could 
even be selected the day following his promotion to a higher 


‘grade. Such an exrbitrary selection was neither persuasive 


ner seund. The Evaluation Proficiency Developmental 
Of fle er did not discuss with the Team Supervisor the 
appellant's potential at the time. Since appellant had been 


~ fin grade as-a 9 for only several months, the action of the 
effielal in designating him to go to school without even a 
discussion with his Team Supervisor 4s to appellant's fitness 
- @t that time, cloarly betokens the arbitrary and irrational 
manner in which the official made the selection. 
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Appellant, testifying on his own behalf, with 
commendable candor, succinctly set forth his personal 
problems (pp. 40-41). Appellant also testified that he 
was not given sufficient pre=training and was not ready for 
Okiahoma City, because he was only given no oatmately : 

25 informal problems (p. 38). Of particular importance 

is the testimony of the agency witness (p- 14) that the 
letter which appellant received directing him to report to 
Oklahoma did not advise him of his right to seek or request 


a deferment. 


It is obvious, therefore, that Mr. LOWELL's action 
an selecting appellant to go to school without first even 
makin¢ a preliminary investigation to determine his fitness, 
was not only haphazard and irrational, but arbitrary, 


capricious, and a waste of Government funds in view of the 
Order dated 20 November 1970, dealing with "Non=-~ssignment 


ngatisfacto rsonnel to developmental training classes." 


Although appellant was a tenured veteran, the 
agency in lieu of dismissal made no offer of employment or 
reassignment. On pages 46-47 (Minutes dated Ma:ch 21, 1973), 
the following testimony was elicited: 
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SHIFLDS: Go shead, Mr. Resnicoff. 
Now, prior or after your termination 
were you offered any kind of position? 


No. 


By the agency? 


A. No, I was never offered any position." 


The decision of the Appeals Examiner is conspicuously silent 


on this issue. 


One cobservation is quite pertinent. In its haste 
to advance Air Traffic Control Epectalists to Go-l1, GS-12 
and GS-13 positions, the agency will within the immediate 
. Future have sn overabundance and & surplus ef personnel in 
~ these high=renking positions. They will be ove:stecked like 
“ planes’ backing up in zero visibility. Not only will the 

12% and 13's be performing the functions of 9's and ll's 
- but a reduction=-ineforce will inevitably result. The hand- 


writing is on the wall and unless this unfair, illegal and 


inequitable policy is corrected, the COMMISION in the note 
. tooedistant future will be confronted with a plethora of 
riff" appeals. 
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There is no charge (and there never was a charge) 


that appellant herein did not satisfactorily perform his 
functions and duties as a GS-9. Appellant neither filed fer 
nor sought promotion to GS-11. He had no choice. According 
to the policy of the agency it was "do or die." There is 

no statutory sanction for a removal under those circumstances. 
The FAA does not have the power to legislate. Until such 

time as Congress appropriately modifies or changes existing 
law the action of the agency herein was illegal as a matter 
of law, and in excess of its statitory authority, jurisdiction 
and limitations. 


Additionally, in summarily dismissing appellant, 
the agency was guided by its local facility standards. 
Those standards were not paramount but ancillary to the 
agency’s national standards (BOARD OF APPEALS AND REVIE™ 
decision in GEORGE WW. VALENTINE dated April 30, 1973). 


The Appeals Examiner in sustaining the agency action 


"we can find nothing in the 
record to indicate any court decisions 
that would support the position that a 
hearing afforded the appellant subsequent 
to his removai was in violation of the 
due process requirements of the law.® 


This statement ic not only erroneous but inaccurate. The 


principle of law was discussed on pp. 7 - 8 (Hearing Minutes, 


Tea 
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Mareh 21, 1973). In KENNEDY, et aly yo SANCHEZ, et a)., 
(#72 C 771), a three-Juige Statutory Court, tinited States 
District Court, Northern District of Illinois, vacated and 
set aside the dismissal of a veteran who was dismissed 
without a ful] evidentiary hearing prior to termination. 
United States District Judge MeLAREN wrote unanimously for 
the Court (October 24, 1972). Section 7502, Title 5, USC. 


and all the related rules and regulations were declared 


unconstitutional. 


“THE ADVERSE DETERMINATION MADE EY THE FECICKAL 
DIRECTOR MUST BE REVERSED. CORRECTIVE ACTION 
IS REQUIRED. THE DISMISSAL SHOULD BE PESCIMDED 
AND APPELLANT REINSTATED TO HIS GS-9 POSITION. 


DATED: New York, June 25, 1973, 
Respectfully submitted, 


SAMUEL RESNICOFFs, Esqe 
Attorney for Appellant. 
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BOARD OF APPEALS aND REVILY 
UNITED STATES CIVIL SE VIC 
WASUINGTON, D. C., 20415 


er Ld he tad ete = & oe - - = - 
in the Mattor of the Ap 


JOUN J. SHANNON, 


Appellznte 


7fr e es es @e ee 2® fF e&® ewe = wo we~mn wm woeeeen w 
PRELIMINARY STATEMENT 


Appellant, an honorably discharged veteran of 
World War II and the Korean War, snd a tenured cometitive 
civil service employee cccupyino a positicn in the classified 
civil 
1973, by Appeals Examiner DPERT CANZER for the Regional 
Direstor, ticw York Region, sustaining the csticn of the 
New York Federal Aviction ACministration, which dismissed 
him from his position of AIR TRAFFIC CONTROL SPECIALIST, 
GS-215289, cffoective May 5, 1972. he cppcal before the 
Regicnal Direstor cama on before ing Officer SIDNEY M. 


SITVER on Pobruary 8, 1973. 


Although appellant is an honorably discharged 
yotesan, ho was not given a hearing at the cgcncy lovel 


orior to termination. 
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THE PACTS 


Appellant commenced employment with FAA as an 
Air Traffic Control Specialist, Gse7, on Juno 29, 1970 
(pe 19). ton completion of his probationary porlod, he 
was promoted to Ai» Traffic Control Sper lalist, GSe9, on 
February 7, 1971. No evidence was intreduccd to impug:: the 
quality or quantity of eppellant's performance. It was 
conceded that as a GS-9, eppellant's work porformance was 


Satisfactory. 


ated 8 "arch 1972, the Acting Facility 
eppellant that he propescd to remove him from 

his position, cte., because of his "folluroe to caotisfactorily 
‘complete upgrade training requirements for the position of 
us nual/Interphone Controller.” By letter dated 19 April 1972, 
the Facility Chicf informed appelisnt of his dismissal 
effective.28 April 1972, because of his failure to satise 
factorily complete vpgrado training requirements for the 
‘position of Manual/Interphone Centroller. The dismissal 
was thereafter extcnded to May 5, 1972. 
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THE ISSITS 


Those are a number of iss0a Anvolved in this 


Pripsrily, they may bo divfacd 4n txo categoriess 
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legal and consistcnt w cistonal law? 
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remoticn under 
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° 
BOARD °F APPEALS AND REVIEW 


UNITED STATES CIVIL S#RVICK COMMISSION 
WASHINGTON, D. C., 20415 


In the Matter of the Appeal of 
WARREN C. McDOWELL, 
Appellant. 
PRELIMINARY STATEMENT 

Appellant, an honoraby discharged Vietnam War 
veteran and a tenured compsotitive civil service employes 
occupying a position in the classified civil servics, 
appeals from a determination dated May 1, 1973, by Appeals 
Examiner BERT GANZER for the Regional Direct:r, Now York 
Region, sustaining the action of the New York Federal 
Aviation Administration, which dismissed him from his 
position of AIR TRAFFIC CONTROL SPECIALIST, GS-215-2-1l, 
effective September 22, 1972. The appeal before the 
Regional Director came on before Appeals Exeminer SIDNEY M. 
SITVER on February 7, 1973. At the request of the agency 
and over ob jection, the hearing was reopened on March l, 
1973. 

Although appellant is an honorably discharged 


veteran, he was not given a hearing at the agency level 


pricr to termination. 
THE FACTS 


Appellant commenced employment with FAA as an 
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Air Traffic Control Specialist, G3-6, on or about 
October 28, 1968 (p. 116). Upon completion of his 
probationary period, he was promoted to Air Traffic Control 
Specialist, GS-7, on December 15, 1968 (p. 116). On 
May k, 1969, appellent was vromoted to a GS-9 sind then: 
Thereafter, and on October 18, 1970, appellant was promoted 
‘te Air Traffie Control Specialist, GS-11 (p. 117). Wo 
evidence was introduced to impugn the quality cr quantity 
of appellant's performance, It was conceded that as a 
@8-1l, appsdlent's work performance was setisfactory. 
By letter dated 2 August 1972, the Facility 
Chief advised appellant that he proposed to remove him from 
Bis position, etc., because of his “failure to satisfactorily 


complete upgrede training requirements for the position of 


Heder Controller/Limited Developmental: By letter dated 


20 Septamber 1972, the Pacility Chief informed appellant of 
oy hae: ‘@iomissal effective 22 September 1972, because of his 
" “Palluve to satisfactorily complete upgrade training require- 

“ments for the position of Controller/Limited Developmental. 
a Signifteantly, "RADAR" was omitted although it was referred 
ge in the notice of proposed removal, 

a In this connection, appellant testified es 

Senacias (p.118): 
"Q. Yow did there come a time for any long 


period of time, that you were talen 
away from radar? 


oZeo 
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Yes sir. 

For how long a poriod of time? 
Approximately 6 months. 

And could you tell us when that wes? 

Well my training terminate’ on 6 August, 
1971 ané did not start again until the 25th 
of Pebruary, 1972". 


Appellant resumed a four week training extension 


on January 28, 1972 which ended on February 25, 1972 (p.120). 


THE ISSUES 
There are a number of issues involved in this 
appeal. Primarily, they may be divided in two categories: 
1) Was the summary termination of appellant 
legal and consistent with decisional law? 
If the agency violated appellant's . 
procedural rights, then its action was 
clearly illegal, in that it denied to 
appellant procedural due process and the 
equal protection of the laws. In connection 
therewith, should the BOARD OF APPEALS AND 
REVIEW sustain this contention, then, of 
course, it would be unnecessary to consider 
and review the other objections being 
raised herein, 
Without waiving the efficacy of our conten- 
tion that everything done by the agency was 
Lllegeal as a matter of law, appellant further 
3 
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contends that the section of the agency in 
summarily dismissing him was in ex--se of 
its statutory authority, jurisdiction and 
limitations; that his removal was 
disoriminatory, arbitrary, capricious and 
unreasonable, and that the agency failed 
to demonstrate that appellant did not 
qualify for promotion under the egenoy's 
national standards, 


These contentions will be discussed seriatin. 


POINT I, 


THE ACTION OF THE AGENCY IN SUMMARILY 
TERMINATING APPELLANT WITHOUT GIVING 
HIM A HEARING PRIOR TO TERMINATION, 
WAS ILLEGAL, [OPER AND CONTRARY TO 
DECISIONAL LAW. 


It is basic, fundamental and axiomatic that the 


Courts will not sanction an adminietrat!-- action which 


denied the employee an opportunity of being heard voafore 
- tne drastic penalty of dismissal was imposed. 

2 Appellant's right to continued employment could 
not be constitutionally withheld. de had more than s mere 
subjective “expectancy”. He enjoyed "a property interest 

in continued employment" (PERRY v. SINDERMAN 08 U.S. 593, 
an4 BOARD OF RRGINTS v. ROTH, 408 U.S. S64, decided June 29, 
1972). 

Appellant, a veteran, was a career employse 


ocoupying a competitive oivil servioe position. As a tenured 
ole= 
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employee he could not be removed without a hearing. In the 
cascs of PERRY v. SINDERMAN and SOARD OF REGENTS v. ROTH, 
supra, the Supreme Court held that employment was a 
"property right" which could not be summarily dissipated 
without a hearing. In KuN.SDY v. SANCHEZ, decided October 
2h, 1972, by a three-Judge Statutory Court in the Northern 
District of Illinois, Judge McLAREN writing unanimously for 
the Court, held that any rule, regulation or statute which 
terminated the employment of a non-probationary Federal 
employee in the competitive civil service without a full 
evidentiary hearing prior to termination wes a violation of 
the Fifth Amendment of the United States Constitution. In 
PITZOBRALD v. HAMPTON, 329 FP. Suppe 997, the Court also held 
thet a Pederal civilian employee was entitled to a hetring. 
The above decisions ere binding on the BYARD OF 
} APPEALS AND REVIGW. The decisions by the SUPREM: COURT OF 
THE UNITED STATES in ROTH and SINDERMAN, supra, are final. 


Frere is no further avenue of appesl from said decisions. 


Since the decisions in KENN#DY v. SANCHEZ and FITZGERALD v. 


HAMPTON were not stayed, they must be followed by this 
BOARD. 

As a veteran and a permanent employee, appellant 
acquired tenure and a property right to his position which 
included continuity of employment. The right to continuity 

of employment was and is a constitutionally protected 
property right. In GOLDBzRG v. KELLY, 397 U.s. 254, the 


<S- 
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Supreme Court of the United States held that the "rights of 
confrontation and cross-examination apply not only in 
criminal cases but also in all types of cases where adminis- 
trative actions are under scrutiny." 
In the notice of proposed removal dated 2 August 
1972, the Facility Chief steted "This is notice thet I 
propose to remove you frou ycur position as Air Traffic 
Control Specialist (Center) 3S-2152-11, we," In the third 
page of said notice, the statement also appeared "Full con- 
sideration will be given to any reply you submit.” There 
was nothing to indicate in sa_4 notice that the penalty 
would be a demotion in grade, suspension, or a reprimand. 
It is our contention that the agency in its 
‘ charging letter decided te dismiss appellant even before any 
~ peply was submitted by him. : The action of the agency in 
* peraitting appellent an opportunity to submit his reply was 
a merely ; ‘a, token compliance with the stetute and was merely a 


ua fora preceding a predetermined removal. The agency had 


“SS sdiepted a "policy” of dismissing all of its tenured employees 
whe sould not pass the agency's standards for promotion 
--(gational standards have been ignored). 
ne, A similar situation arose in the case of 
BORMAN PINKELSTEIN who was employed as a Motion Picture Pilm 
Cleaning Machine Operator, WB-3, ARMY PICTORIAL CENTSR. On 
February 11,, 1962 he-was served with @ letter of charges 
which advised him that "Lt 1s proposed to effect your 
vemoval effective March 20, 1962, for lack of dependability, 


te 


a@. 
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eow." Mr, PINKELSTEIN was dismissed. An appeal was filed 
with the Regional Director, Second U. S. Civil Service 
Region. A hearing was held on June 6, 1962. On Juty 10, 
1962, the Regional Director sustained the dismissal. An 
appeal was taken to the BOARD OF APPEALS AND REVIEW.’ By 
letter dated October 11, 1962, the BOARD OF ArPRALS AKD 
REVIEW in annulling the dismissal, held: 
"The net effect was that the 
employes was denied any advance notice 
before the decision was made and was 
foreclosed of any effective action on 
his part to escape the removal action. 
This was fatal procedural error.” 
Pursuant to the decision of the BIARD OF APPEALS AND REVIEW, 
Mr, FINKELSTEIN was reinstated, 
The action of the agency in failing to give 


appollant herein a full evidentiary hearing prior to 


se termination deprived “im of his constitutional rights to 


procedural due procesa and the equal protection of the 


Mane 


ae 


‘Under the circumstances, corrective action must 


i be taken and an order should issue directing appellant's 


' peinstatement. 
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POINT Il, 
THE ACTION OF THE AGENCY IN TERMINATING 
APPSLLANT BESIDES BEING ILLEGAL AND 
IMPROPGR, WAS IN EXCSSS OF ITS STATUTORY 
AUTHORITY, JURISDICTION AND LIMITaTIONS, 
AND WAS ARBITRARY, CaFRICIOUS, DISCRIMLAAT ORY 
AND UNREASONASLE. MOREOVER, THE AGENCY 
PAILED TQ PLEAD ANS PROVE [EAT APPSLLANT 
PAILS) TO QUALIFY FOR PROMOTION UNDFR NATIONAL 
STANDARDS AND NST LOCAL FACILITY STANDARDS. 

It is conceded that every government agency 
haa the right to promulgate rules and regulations. However, 
the rules so established may not contravene basic statutes. 
This is particularly true in the area of separstion and 
removal where uniformity, equality, certainty end security 
are so essential if civil service efficiency and morale are 

~ etade maintained. The Civil Service provisions are intended 
as a@ protection for all employees in the civil service. 
‘the purpose of civil service is to ‘protect the diligent, 
6 ee osnsvientious and Competent employes. All of the statutes, 
~-pules and yegulations pertaining to civil service are an 
ig atimet by Congress to hold agencies and heads of departments 
“tom, ‘standard of sootal justice in their dealings with 
ve i ompe ti tive ‘eivil service employees. The statutes, etc., 
~ are to be interpre tediwith & degree of liberality essential 
$9: ‘the attainment of that end in view. This principle is 


#;Ambindded in public policy and may not be uprooted by any 


 aabene or plan or even a well-intentioned denial. 


oo Appellant is of course entitled to challonge 


“ital Atomteooal Goteraination as based upon errors of law and 
: vedas > 
aa | st. 
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as lacking supporting substantial evidence. Such a challenge 
entails a judicial review of the administrative decisions to 
determina whether it was based upon substantial svidence and 
free from srrors of law, fraud, bad faith and arbitrary 
action (UNITED ST..TES v. CARLI BYANCRI % CO., 373 U.8. 709, 
and KOP°SRS SO. vi UsS.5.°1°5 St, Cl. lh2, 405 Fs. 26 S54). 

Apoellant wes sromsted to his GS-11 position on 
Ootober 18, 1970. In the notice of proposed removal, it was 
claimed that arpellant ettended the Radar Training clasa from 
5 April 1971 to 20 April 1571. At the hearing however, the 
agency witness testified the course ran from April 5, 1971 
till August 6, 1971 (p. 55). 

The agency witness Mr. DeLUCA testified (p.21) 
that appellant was required to pass g:dut of 3 check rides 
and 3 sectors which "would have meant 6 check rides", and 
that appellant "only took 1 cheok ride and that was on 
“August 12, 1971". The record is absolutely barren of any 


evidence to establish the agenoy's national standards for 


~ promotion. Im this connection, N3120.27 promulgated by the 


‘Pederal Aviation Administration dated 13 July 1971, requires 
-. the canditate to pass two sectors not three, The mstional 
notice provides: 

"Qualified to perform 

controller duties on 

two radar positions". 


The evidence adduced at the hearing abundantly 
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established that selections for developmental training for 
promotion were made on a haphazard basis, and that the 
employee could be selected the day following his promotion 
to a higher grade (pp. 51, 53). This arbitrary selection is 
neither persuasive nor sound. The Evaluation Profictency 
| Developmental Officer did not discuss with the Team Super- 
visor eppellart's potential at the time. Since appellant 
had aaa tal grade as awll only several months, the action 
of ine official in designating him to go to school without 
even a discussion with his Team Supervisor ss to appellant's 
fitness at that time, clearly betokens the arbitrary and 
irrational manner in which the official made the selection. 
Mr. ROSSI, a GS-13, testified appellant was not 
“peady for On The Job Training" (p.88), and that appellant 
should, have had more experience and training (pe. 89). 
Mr. DIMARTINO, a GS-13, testified that appellant would not 


Ts ened, outs ‘that eppellant entereé the program prematurely, 


ané was “not ready to enter into this radar training program 
> at. ‘that time” (pp. 974100). Mr. SHOMILAK, a GS-13, testified 
appellant was not ready for checkout (pp. 109-110), and that 
cepediens "waa, not ready to go into the program" (p. 114). 
Significantly, the witness ROSSI also testified that an Air 
fraffie Controller GS-ll worked alongside of a Radar 
Controller, GS-12 and assisted the Radar Controller (pp.9l- 
92). Yet, the agency witness Mr. DeLUGA admitted that 
appellant was not permitted to work on rader from October 1! 


sie 


1002 
Schedule “E". 


1971 until February 25, 1972 (p.58). Ie this connection, 
appellant testified he was taken away from radar for 

6 sik tis 118). Under the circumstances, it {1s obvious 
that appellant was denied a full and a fair training period. 

On Page 4 of his decision, the Appeals Examiner 

commented on tne “batter” position offered bnnatians at 
Messina, and stated appellant did not become medically 
qualified "until shortly before” the effective date of his 
termination. The reassipnment was to a 7 position. The 
temporary disqualificution was removad on Septamber 20,1972 
(Exhibit #10). The letter of dismissal was dated 

September 20, 1972. On July 17, 1972, a compensation claim 
was filed. ‘The agency was on notice. Appellant testified 
he never refused the 7 position (p.122),. Mr. SriPMaAN, the 


. Personnel Officer, testified he had a conversation with 


“ "Ag I believe the next day he came back and 
he said he would take the position, but 
he could not go to Oklahoma City. He 
didn't think he would be able to go to 
Oklahoma City, because of some medical 
problem”, 
Since appellant wes labering under ea temporary medical dis- 
qualification, his refusal was justifiable, Under the 
circumstances, his rights to reassignment as a vreference 
eligible were violated by the agency. In this connection, 
Mr. SHIPMAN the Personnel Officer testified that if the 
egency knew appellant was sick they would not send him to 
school (p.l1}). The fact is that the agency knew (p. 12). 


atie 
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At the hearing before the Regional Director, 
eppellent was denied his fundamental right of confrontation 
and cross-examineution. It was tnownbont upon the agency to 
produce the individuals wno acted as Instructors and maxe 
-Ehem available for cross-exauination. Aprellant challenged 
their qualifications and expertiss. ‘hese so-called 
Instruotors were never made available by the agency for 
crosa-examination. 

Upon what basis did Mr. LiwitL select the 
Instructors? What special knowledge or expertise did they 
possess whieh qualified them to teach, examine and 
evaluate? Were they acting outeof-title? Were they in 
fact qualified? Appellant had the right to explore those 
issues. 

The failure therefore, on the part of the 
Bgehoy to produce the Instructors et ths hearing and make 


them available for cross-examination, denied to appellant 


precedural due process and the equal protection of the lews. 


felther appellant nor hia representative could cross-examine 


: @ written report, 


One observation is quite pertinent. In its 
haste to advance Air Traffic Control Spacialists to 35-12 
-and GS-13 positions, the agency will within tne immediate 
future have an overabundance and a surplus of personnel in 
these higheranking positions. They will be overstacked 
like planes backing up in zero visibility. Not only will 


alZeo 
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the l2's and 13's be performing the functions of 9's and 


lits, but a reduction-in-force will inevitably result. 
The handwriting is on the wall and unless this unfair, 
illegal and ineguitadle policy is oorrected, the Commission 
in the not-et:o-distant future will be confronted with a 
Plethora of "riff" appeals. 
In his decision (p.4) Appeals Examiner 
BSRP GANZSR (whe did not conduct the hearing) stated: 
"ait appellant......failed to pass 
the required ‘checkouts’, or acquire 
sufficient proficiency". 
The Appeals Examiner was in error. Appellant was given 
only one checkout. Sven this is contrary to national 
standards, The alleged failure to pass one checkout did 
not ipso facto disqualify appollant. The Appeals Examiner 
was also in error in referring to New York Center Orders 
3120.1 dated Merch 16, 1970, 3120.112, dated January 19, 
1971, and the requirements contained in New York Center 
Training Task Porce Report, dated November 10, 1969. These 
sections were obsolete and not in use at the time appellant 
was in training. The agency's national standards N3120.27 
dated 13 July 1971 were applicsdle. This directive 
provides: 
"Training time shall be considered only 
as the time in which the individual is 
undergoing training. Those positions 
not under direct supervision shell not 


be included as training time", 
The directive is crystal clear. Yet, the agency failed to 
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follow the national directive. It counted the days 


appellant was out sick and the times he was placed in 
position as a manual controller towards training time. 
It failed to differentiato betwoen training under supsre 
vision and normal work tasks. It also felled to exclude 
sickness. 

Furthermore, appellant's training should have 
continued in sectors 9 and 10. the witness 3 0.iILA2 testi- 
fied that the traffic in sectors 1l and 12 wero different 
and that appellant was under a handicap becuuse he had "very 
little training at sectors 11 and l2 in his prsvious train- 
ing period" (p. 108). The training department followed the 
wrong directive. 

Tnere is no charge (and there never was a 
charge) that appellant herein did not satisfuctorily per- 
form his functions and duties as a GtADi 11. The charge 
herein (which is seriously challenged ty appellant) is that 
‘appellant failed to pass one checkout. Appellant neither 
filed for nor sought promotion to Grade 12. ke had no 
choise. According to the policy of the ugency it was "do 
or die." There is no statutory sanction for a removal under 
those etacenstances: the FaA does not have the power to 
legislate, Until such tine as Congress appropriately 
modifies or changes existing law, the action of the agenoy 
herein was illegal as a matter of law, and in excess of its 


etetutory authority, jurisdiction and limitations. 
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Additionally, in summarily dismissing 


appellant, the ugency was guided by its local facility 


standerds. ‘nose standurds were not paramount but 


ancillary to tha ssency's national standards (542 dee 


in GEORSS W. VALLYTING, dsted April 30, 1973). 


@or- 


THS ADYiten Oa At 


REGIONAL DIRGUTIR MUST BRE tv OdeD, 
REQUIRED. Ths DISMISSAL oduubs BE RAG 


REINSTATED TO HIS Gdell PUSITION. 


DATED: New York, May 2h, 1973. 


Respectfully submitted, 


SAMU:ZL RESNICOFF, Esqe, 
Attorney for Avnellant, 
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# UNITED STATES DISTRICT COURT 
| EASTERN DISTRICT OF NEW YORK 
Lae cee GO SD GUD GOD GORD MD GD GES GS GD Ge GY oe ee ee ee ee ee ee ee ee cee eee ee ee ee ee ee ee x 


| ARNOLD HAJE, THOMAS BEVILACQUE, 
| LOUIS C. RESLER, JOHN J. 
| SHANNON and WARREN C. McDOWELL, 


Plaintiffs, ANSWER 


- against - Civil Action 
No. 74 C 458 
ROBERT E. HAMPTON, Chairman, 
JAYNE B. SPAIN and L. J. 
ANDOLSEK, Commissioners, 
| constituting the UNITED STATES 
CIVIL SERVICE COMMISSION, 
| BILLIE H. VINCENT, Facility 
i Chief, New York Center; GERALD 
1 SHIPMAN, Personnel Officer, New 
York Center, LOUIS C. POL 
| (Acting) Facility Chief, FAA, 
| New York Center, DEPARTMENT OF 
TRANSPORTATION, FEDERAL AVIATION 
ADMINISTRATION, Eastern Region, 
1 Federal Building, Jamaica, 
1 New York, 


Defendants. 
ome eS SRD Ge EE cee Ge ED eee ome GED eee ome Gee eee Gwe Gem mee Gee eee ere oe ee ee ee ee ee ee Oe ee we ee ee owe ee x 


Defendants, as and for their answer, allege 
fas follows: 

1. Admit the allegations contained in the para- 
i graphs of the eonplaint designated (2) ," "(5)," " (6) ," 


| "tela? ES): * W {11} ," WL?) ~E3h 7" " (18) ," W (19) 77 


Y(21),° "(220 5" "(24),° " (25) ," "(26)" ~O31) -” "(32)" 


I (34)," "E95),° “Cs7i5" "1383," “0381 e" "148),* “145),° 
SGT e” SR TSC) ea FIST” 7188) 2? eee” 
1 (61) ," rAGS), 166) 5" “(65)-" "(66)" ana 476).* 

2. Admit the allegations contained in the para- 
| graph designated "(1)" except deny that the Department cf 
| wransportation and the Federal Aviation Agency are proper 


defendants in this action. 
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3. Admit the allegaticns contained in the 
paragraphs designated "(7)," "(20)," "(33)," "(46)," ana 
"(59)" except deny all the allegations contained in the 


last sentence of each such paragraph. 


4. Admit the allegations contained in the 
paragraph designated “(52)" and state that the decision 
was affirmed on August 21, 1973. 

5. With respect to the paragraph designated 
"(3)," adm‘t the allegations contained in the first 
sentence thereof, except deny that the Department of 
Transportation or the Federal Aviation Administration are 
proper defendants herein. With respect to the second 
sentence thereof, aimit that this action seeks a 
declaratory judgment and 2 writ of mandamus directing 
reinstatement together with back pay. With respect to the 
third sentence thereof, admit that plaintiffs make the 


allegations stated therein but deny said allegations. 


With respect to the allegations under the 
heading "Jurisdiction," deny that jurisdiction over this 
action is conferred upon this Court by any of the statutes 
cited therein or by the 14th Amendment to the Constitution 
of the United States or Rule 57 of the Federal Rules of 
Civil Procedure. 

6. With respect to the paragraph designated 
"(4)," deny that the provisions cited therein provide a 
jurisdictional basis for this action. 
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7. With respect to the allegations contained in 
the paragraph designated "(10)," admit that plaintiff 
Haje's appeal to the Regional Office of the Civil Service 
Commission was timely and that during the hearing afforded 


him as a part of the aforesaid appeal, plaintiff Haje's rep- 


resentative made contentions that ace substantially in ac- 
cordance with those contained in the first and third clauses 


of the second sentence of paragraph "(10)", and that he 
also contended that some of the plaintiffs training 


instructors may not have been qualified. Defendants deny 
the remaining allegations of paragraph "(10)."” 

8. With respect to the allegations contained 
in the paragraph designated "(23)," admit that plaintiff 
Bevilacque's appeal to the Regional Office was timely and 
tnat during the hearing afforded him as a part of the 
aforesaid appeal, the plaintiff's representative made 
contentions that are substantially in accordance with those 
contained in the first, second and third clauses of the 
second sentence of paragraph "(23)", and that he also 
contended that it was incumbent on the agency to produce 
the instructors and thereby subject them to confrontation 
and cross-examination and to make the plaintiff some kind 
of job off prior to effecting his removal. Defendants 
deny the remaining allegations of paragraph "(23)." 

9. With respect to the paragraph designated 
"(36)," admit that plaintiff Resler's appeal to the 
Regional Office of the Civil Service Commission was timely 
and that during the hearing afforded him as a part of the 


aforesaid appeal, the plaintiff's representative made 
contentions that are substantially in accordance with those 
contained in the first and second clauses of the second 
sentence of paragraph "(36)," and that he also contended 
that no attempt was made to reassign the plaintiff and 
that it was incumbent on the agency, as part of its burden 
of proof, to produce the instructors and thereby subject 
them to confrontation and cross-examination. Defendants 
deny the remaining allegations contained in paragraph 
"(36)." 

10. With respect to the paragraph designated 
"(49)," admit that plaintiff Shannon's appeal to the 
Regional Office of the Civil Service Commission was timely 
and that during the hearing afforded him incident to the 
aforesaid appeal, plaintiff's representative made 
contentions that are substantially in accordance with those 
contained in the first and third clauses of the second 
sentence Of paragraph "(49)" and that he also contended 
that it was incumbent on the agency - as part of its 
burden of proof - to produce the instructors and thereby 
subject them to confrontation and cross-examination. 
Defendants deny the remaining allegations contained in 
paragraph "(49)." 3 

ll. With respect to the paragraph dietonnved 
"(62)" admit that plaintiff McDowell's appeal to dhe 


Regional Office of the Civil Service Commission waa timely 


and that during the hearing afforded him as part of tha 


aforesaid appeal, plaintiff's representative made 
contentions that are substantially in accordance with those 
contained in the first and third clauses of the second 
sentence of paragraph "(62)" and that he also contended 
that it was incumbent on the agency to find something 
(a position) for the plaintiff and not to summarily 
separate the plaintiff. Defendants deny the remaining 
allegations of paragraph “(62)." 

12. Deny the paragraphs designated "(14)," 
S395) 07 TERS? ORT "OUR tee tae” Se,” 
"(40)" *€42),* ° (42) ,° *063),,7 *tS3)." * tS)" * CSS) .* 
*(96)," *“{67) 5° * (68) 7 7468) 5" 7 C70)" *C777° and * (78) .* 


2 
13. With deapecd to the paragraphs following 


the heading BASIS FOR‘RELIEF, designated "(71)," "(72)," 
"(73)," "(74)," and "(75)," deny that they set forth any 


jurisdictional basis for the maintenance of this action. 
FIRST AFFIRMATIVE DEFENSE 


14. The action of defendant BILLIE H. VINCENT 
in removing plaintiffs from their employment wich the 
Federal Aviation Administration and the decision of the 
members of the Civil Service Commission affirming that 
action were not arbitrary or capricicus or an abuse of 
discretion but were made in accordance with all applicable 
procedures and statutory requirements and are supported by 
substantial evidence. 


“BEST COPY AVAILABLE 


SECOND AFFIRMATIVE DEFENSE 
15. Insofar as this action seeks an award of 
back pay from the times of plaintiffs' dismissals, this 
Court lacks jurisdiction of the subject matter of this 
action for the reasons that (i) said claim for back pay 
is actually a claim for an award of money against the 
UNITED STATES OF AMERICA but the UNITED STATES OF AMERICA, 


although the real party in interest and an indispensable 


party, is not a party to and has not been served in this 


action, and (41) were this an actici: for back pay against 
the UNITED STATES ).F AMERICA, jurisdiction would lie 
exclusively in the Court of Claims because the amounts 
demanded exceeds $10,000. 
THIRD AFFIRMATIVE DEFENSE 
16. This action should be dismissed for lack of 


jurisdiction over the subject matter. 


POURTH AFFIRMATIVE DEFENSE 


17. This action shouid be dismissed for 

failure to state a claim upon which relief can be granted. 
FIFTH AFFIRMATIVE DEFENSE 

18. Insofar as this action seeks declaratory 
judgment and damages in tort, the complaint fails to state 
a claim upon which relief can be granted as against 
defendan: GERALD SHIPMAN for reasons that the complaint 
makes no allegations cf fact regarding defendant SHIPMAN 
whatever and he is not alleged to have performed any act 


in connection with plaintiffs' discharge 


lila 


Answer. 


WHEREFORE, defendants demand judsment dismissing 
plaintiffs’ complaint and awarding to defendants their cost 
and disbursements in this action, and such other and 
further relief as to the Court may seem just and proper. 


Dated: Brooklyn, New York 
August 28, 1974 


DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
Attorney for Defendants 


CONSTANCE M. LL 
Assistant United States Attorney 


225 Cadman Piaza East 
Brooklyn, New York 11201 
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Plaintiff's Notice of Motion Dated December 20, 


1974 For Summary Judgment and Affidavit of 
Warren C. McDowell in Support Thereof. 


UNITED STATES DISTRICT COURT 
EASTERN DI&TRICT OF NEW YORK 


@e @ee#eeesteeie#ege#khH,Rie#ee#e#eieeere ee *®= #® 2s# eF® 2#® & 


ARNOLD HAJE, THOMAS BEVILACQUE, 
LOUIS C. RESLER, JOHN J. SHANNON and 
WARREN GC. McDOWELL, 
Plaintiffs, 
- against - 
ROBERT E. HAMPTON, Chairman, JAYNE B. 
SPAIN and L. J. ANDOLSEK. Commissioners, 
eenstituting the UNITED STATES CIVIL 
SERVICE COMMISSION, BILLIE H. VINCENT, 
Pacility Chief, New York Center; GERALD 
SHIPMAN, Persennel Officer, New York Center, 
L&VUIS C. POL tact ing) Facility chief, FAA, 
Wew York Center, DEPARTMENT OF TRANSPORTATION, 
PEDERAL AVIATION ADMINISTRATION, Eastern 
Region, Federal Building, Jamaica, New York, 
Defendants. 
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PLEASE TAKE NOTICE that upon the annexed affidavit 
of WARREN C. McDOWELL, duly sworn to the 20th day of December, 
1974, the summons and complaint, answer, and upon all of the 
filed papers and preeeedinge heretofore had herein, the undersig 
will move this Court at the Motion Part, 225 washington Street, 
Brooklyn, New York, on the 16th day of January, 1975, before 
United States District Judge MARK A. CONSTANTINO, Court Room #), 


at 10:00 A-M., or as soon thereafter as counsel can be heard. for 


summary judgment in favor of plaintiffs upon the ground that there 
is no defense to this action and that the Court grent judgment to 


plaintiffs as a matter of law, and for such other, further and 
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Plaintiff's Notice of Motion. 


different relief as to the Court may seem just and proper in the 


prewuises. 


DATED: New York, December 20, 1974. 


Atterney for Pla 
Office &@P. O. Address 
280 Broadway 

New York, N.Y. 10007 


Digby 9-3896 


DAVID G. TRAGER, Eeq. 
United States Attorney 
Attorney fer Defendants 
225 R Plaza East 
Brooklyn, New York 11201 
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Affidavit of Warren C. McDowell. 


WITED STATES DISTRICT COURT: 
TERN DISTRICT OF NEW YORK 


RNOLD HAJE, THOMAS BEVILACQUE, 
§ C. RESLER, JOHN J. SHANNON and 
RREN C. MeDOWELL, 


Plaintiffs, 
- against - 


RT E. MAMPTON, Chairman, JAYNE B. 
PAIN and L. J. ANDOLSEK, Commissioners, 
onstituti the UNITED STATES CIVIL 
ERVICE SSION, et al., etce, 
Defendants. 


TATE OF NEW YORK 
"ITY OF NEW YORK 
OUNTY OF NFW YORK 


WARREN ©. McDOWELL, being duly sworn, deposes and says: 


1. IZ am one of the pisintiffs in the above-entitied 
etion and submit this affidavit in support of the instant 
plication for summary judgment. 


2. I am an honorably diecharged veteran of the Vietnam 
re Plaintiff SHANKOW is an honorably discharged veteran of 


rid war II and the Korean War. Plaintiff RESLER ie an honorably 


fecharged veteran with more then twenty-three years of military 
rvice. Plaintiff HAJE is an honorably discharged Wavy veteran 
f the Korean War. Plaintiff BEVILACQUE is a tenured competitive 
fivil service employee who occupied a competitive civil service 
osition. 
3. This is a consolidated section by five plaintiffs 


© vacate and set aside their disuissala from the Federal Aviation 
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Affidavit of Warren C. McDowell. 
nistretion. Because of common questions of law and fact 


to avoid a multiplicity of lawsuite, plaintiffs have joined 
this action. 
4. Y commenced employment with FAA as an Air Traffic 
Atrol Specialist, GS-6, in October of 1968. Two months later, 
was promoted to a GS-7 position. In May of 1969, I was promoted 
© a GS-9 position. On October 18, 1970, I was promoted to Air 
ffic Control Specialist, GS-ll. The pleadings admit (par. 58) 
hat as a Grede 11, my work performance was satisfactory. 


5. Plaintiff SHANNON commenced employment with FAA 
ae an Air Traffic Control Specialist, GS-7, in June of 1970. In 
Pebruary cf 1971, he was promoted to a Grade 9 level. The 
pleadings concede (par. 45) that plaintiff SHANNON's work performance 
es a Grade 9 was satisfactory. 


6. Pleintiff RESLER commenced employment with FAA as 
on Air Traffic Control Specialist, GS-7, in December of 1969. 
In January of 1971, he was promoted to a Grade 9 level. The 
pleadings concede (par. 32) that plaintiff RESLER's work performange 
as 3 GS-9 was satisfactory. 


7. Plaintiff HAJE commenced employment with FAA as an 
Air Traffic Control Specialist, GS-7, in June of 1970. In January 
of 1971, he was promoted to a Grade 9 level. The pleadings conced 
(par. 6) that plaintiff HAJE's work performance a8 a Grade 9 was 
satisfactory. 

8. Plaintiff BEVILACQLE commenced employment with FAA 


as an Air Traffic Control Specialist, GS-7, in July of 1970. 
In January of 1971, he was promoted to & Grade 9 level. The 
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Affidavit of Warren C. McDowell. 
leadings concede (par. 19) that plaintiff BEVILACQUE's work 


rformance as a Grade 9 was satisfactory. 


9. All of the plaintiffs received written notices from 
he agency that it was proposed to remove them from their permanent | 
sitions because of their failure to satisfactorily comlete 
rede training requirements for the next higher position. 
ne of the plaintiffs was given a hearing prior to dismissal. 
laintiffs, however, were given an opportunity to submit written 
lies. There were some interviews and conferences aftexs the 


femiasal at the agency levels. 


10. All of the plaintiffs were dismissed not because 
f inability to satisfactorily perform the functions and duties | 
f the position which they permanently occ«pied, but allegedly upon | 
e ground that they failed to properly answer oral questions which | 
re pesed to them by so-callud Instructors designated by the agency 


interrogate them for the puzpose of ascertaining familiarity 


4th the duties of the higher position. 


lle After their dismissal and prior to the hearing 
fore the New York Regional Director, all of the plaintiffs 
quested that the Instructors be produc ed as witnesses for purpose 
confrontation and cross-examination to determine their expertise 
@ Instructers. Both the Regional Director of the Civil Service 
Assion and the operating officials of the agency failed and 
used *> make said Instructors available as witnesses. Similarly 
laintiffs’ requests for other agency employees to be produced as 
dtnesses at the hearing were not complied with. 


o%« 
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12. At the hearing before said Regional Director, 
it wan conceded thet each of the plaintiffs had satisfactorily 
performed all of the functions and duties of the position which 
they held at the time of their removal. Plaintiffs were not 


charged with incometency, misconduct, insubordination, latenesses 
er for any vielation of the Rules and Regulations of the agency. 
Plaintiffs contended since the proposed removal was not predicated 
upen any disciplinary action that the dismissal was illegal as a 
marter of law. Nevertheless, the Regional Director sustained the 


diemissal determinations. 


13. Thereafter, an appeal was filed with the Board of 

Appeals and Review, United States Civil Service Commission, 
Washington, D. C. There was no hearing before the Board of Appeal 
and Review. Mowever, a memorandum of law (Schedules "A", "BY", “C* 
*p* and "E® a.nexed to complaint) was submitted on behalf of each 
ef the plaintiffs. The Board of Appeals and Review affirmed the 
decisions of the Commission's New York Regional office and held | 
that the action of the agency wae neither arbitrary nor capricious 
in dismissing plaintiffs because of failure “to meet the require- 
ments for or to accept promotion to the next higher non-supe rviso 
gzede level." The Board of Appeals further held: 

"That the method by which employees were 

selected to instruct and evaluate the 

appellant is not germane to the issue of 


whether the evaluations made by those 
employees of the appellant were correct." 


This, of course, was erroneous and highly prejudicial. We 
challenged the expertise of these alleged so-called Instructors 


to rate, grade and evaluate our qualifications for prometion. 
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At the hearing, it was our intention to ascertain the method and 
the manner by which said Instructors were selected; the basis for 
their selection; their qualifications; background; experience, 

and their ability to pose the question problems which they 
presented to each of the plaintiffs at the time of the oral 
examination. If the Instructors chosen by the operating officials 
ef the agency were in fact not cualified to rate and evaluate our 
qualifications, then it was an arbitrary and erroneous designation. 
Furthermore, a period of probation in the next higher grade would 
have afferded the operating officials of the agency ample opport ity 
to determine whether plaintiffs qualified for the next higher 
sitle. 

14. All of the plaintiffs with the exception of 
BEVILACQUE were honorably discharged veterans occupying a 
competitive position. Plaintiff BEVILACQUE was a career employee 
who eccupied a competitive position in the classified civil servide. 
All of the plaimiffe could only be removed fer misconduct or 
ineompetensy in the performance of their duties upon stated charges 
and upon a hearing, and only fer such cause as would promote the 
efficiency of the service. It was and is our contention that 
our dismissel was illegal es a matter of law because the civil 
service statutes desling with Government Organization and Employees 
(TITLE 5, U.S.C.) did not justify dismiesal of a tenured civil 
service employee because of alleged inability to demonetrete 
satisfactory performance of the duties of the next higher positio 


at the time the oral examination was conducted by the Instructors 
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15. While there is a queation of fact as to the 
expertise of the employees (Instructors) who rated and evalusted 
our qualifications to perform the duties of the next higher posi 
the prime iseues are strictly legal. InitiLally, we maintain tha 
the alleged inability to perform the cuties of the next higher 
position is not per se a basis for diemissal. ‘Secondly, all of 
the plaintiffs with the exception of BEVILACKUI who was not a 
veteran, could not be dismissed without a hearing. Thirdly, we 
meintein thet the New York Regional Pirector did not give plaintiffs 
a full and s fair hearing because our requests for the production 
ef certain agency employees including the instructors as witnesse 
were denied. Finally, we maintain that upon the entire record 
the operating officials did not sustain their burden of proving 
that the removal of plaintiffs who were satisfactorily performing 
all the duties of their positions would promote the efficiency of 


the service. 


WHEREFORE, it is respectfully requested that summary 
judgment be granted in favor of plzintiffs. There is no genuine 


defenee to this action. 


Sworn to before me this 
pr 1974. 


Greta La PATI® 
pad ere STATE OF NEW YORIR 
0.24 74 450. Qual in Kings Ca, 


“Gert et “i jec tr New York County 
ie mZE 


. 26K Mes 
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Defendants Notice of Motion Dated February 6, 
1975 For Summary Judjment Pursuant to Rule 56. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ARNOLD HAJE, THOMAS BEVILACQUE, 
LOUIS C. RESLER, JOHN J. 
SHANNON and WARREN C. McDOWELL, 


Plaintiffs, Civil Action 


No. 74 C 458 
- against - 


ROBERT E. HAMPTON, Chairman, NOTICE OF MOTION 
JAYNE B. SPAIN and L. J. EOE sho tee 
ANDOLSEK, Commissioners, _SUMMARY JUDGMENT 
constituting the UNITED STATES 

CIVIL SERVICE COMMISSION, 

BILLIE H. VINCENT, Facility 

Chief, New York Center; GERALD 

SHIPMAN, Personnel Officer, New 

York Center; LOUIS C. POL 

(Acting) Facility Chief, FAA, 

New York Center, DEPARTMENT OF 

TRANSPORTATION, FEDERAL AVIATION 

ADMINISTRATION, Eastern Region, 

Federal Building, Jamaica, 

New York, 


Defendants. 


PLEASE TAKE tiOTICL th ho defendants will move thi 


Court at Courtroom 1, Second Floor, Uni 1 States Courthouse 


225 Cadman Plaza East, Drooklyn, ‘ie; York, on Thursday, the 


4 a AS, Melee. ae we - 
Pes ag ea aa oY as socr’ there= 


20th dav of FPetruary 19753 
after as counsel can be heard, before tne Honorable Mark A. 
Costantino, United States District Judge, for an Order 


pursuant ¢O Rule 36 O° the 7S° Ro Sf Civil Procedure 
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Defendants Notice of Motion. 


for summarv judgment dismissing t.10 nlaintiffs' complaint, 
and for such other and further relief as the Court may 


consider just and orecer. 


Dated: Erooklyn, 


Fepruary 


Yours, etCe, 


DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
Attorney for Defendants 

225 Cadman Plaza Last 
Breollyn, New York 11201 


me 3 ease ie an gt f ia 
Bye Cn ec th ry Ae ee ee 


Constance M. Vecellio 


Assistant U.S. Attorney 


TO: 


Samuel Resnicoff, Esq. 
280 Broadway 
New York, New York 10007 
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Defendants Notice of Motion Dated April 29, 1975 
For Judgment on the Pleadings Dismissing the 
Complaint Pursuant to 12(c) of the Federal Rules 
of Civil Procedure. 


eaiseuneia UNITED STATES DISTRICT COURT 
Wr. #740338 EASTERN DISTRICT OF NEW YORK 
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ARNOLD HAJE, THOMAS HEVILACQUE, 
LOUIS C. RESLER, JOHN J. SHANNON 
and WARREN C. McDOWELL, 


Plaintiffs, 
-against- 


ROBERT E. HAMPTON, Chairman, JAYNE NOTICE OF MOTION 
B. SPAIN and lL. J. ANDOLSEK, Com FOR JUDGMENT ON 
missioners, constituting the UNITED THE PLEADINGS 
STATES CIVIL SERVICE COMMISSION, 

BILLIE MH. VINCENT, Facility Chief, 

New York Center; GERALD SHIPMAN, Civil Action No. 
Personnel Officer, New York Center; 74 Cc 438 

LOUIS C. POL (Acting) Facility 

Chief, FAA, New York Center, 

DEPARTMENT OF TRANSPORTATION, FEDERAL 

AVIATION ADMINISTRATION, Eastern 

Region, Federal Building, Jamaica, 

New York, 


Defendants. 

eoewecwaereceaneaeen eae woe = = ~X 
SIRs 

PLEASE TAKE NOTICE that the defendants will move 
this Court at Courtroom 1, Second Floor, United States 
Courthouse, 225 Cadman Plaza East, Brooklyn, i‘aw York, on 
Thursday, the 29th day of May 1975, at 10:00 A.M., or as 
goon thereafter as counsel can be heard, before the 
Honorable Mark A. Costantino, United States District Judge, 


for an Order pursuant to 12(c) of the Federal Rules of 


Civil Procedure for judgment on the pleadings dismissing the 
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Defendants Notice of Motion. 


Plaintiffs’ complaint and ‘for such other and further relief 


as the Court may consider just and proper. 


Dated: Brooklyn, Mew York 


April 29, 1975 
DAVID G. TRAGER 
United States Attorney 
Kastern District of New York 
Attorney for Defendant, 
22S Cadman Plaza East 


TOs Brooklyn, New York 11201 
Samuel Resricoff, ree 
Attorney for Plaintiffs 


: cy e y 

’ j of). TA g. 
380 Psi , ae 2 Vieteblig 
Mew York, Wew York 10007 assistant U.S. Attorney 
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Memorandum Decision by Costantino, J., and Judgment 
Appealed From. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ARNOLD HAJE, THOMAS BEVILACQUE, 
LOUIS C. RESLER, JOHN J. SHANNON and 
WARREN C. McDOWELL, 
Plaintiffs, 74-C-458 
we 
MEMORANDUM 
ROBERT E. HAMPTON, Chairman, JAYNE B. and ORDER 


SPAIN and L.J. ANDOLSEK, Commissioners, 
constituting the UNITED STATES CIVIL 
SERVICE COMMISSION, BILLIE H, VINCENT, JUNI 1976 
Facility Chief, New York Center, GERALD 
SHIPMAN, Personnel Officer, New York 

: Center, LOUIS C. POL, (Acting) Facility 
0% Chief, FAA, New York Center, DEPARTMENT 
OF TRANSPORTATION, FEDERAL AVIATION 
ADMINISTRATION, Eastern Region, Federal 
Building, Jamaica, New York, and the 
UNITED STATES OF AMERICA, 


sty 


Defendants. 


COSTANTINO, D.J. 


This case is before this court on cross-motions 
for summary judgment pursuant to Rule 56 Fed.R.Civ.P. Since 
there are no genuine issues as to material facts this case 


may be disposed of hy means o£ summary judgment. 


The following facts are not in dispute. Plaintiffs 


are former non-probationary employees of the Federal Aviation 


e 
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Memorandum Decision. 


Administration [hereinafter FAA] who were dismissed from 
ths federal civil service and from their air traffic con- 
troller positions solely because they failed to qualify for 
promotion to the next higher position. The decision to 
dismiss plaintiffs was made after they had failed to achieve 
satisfactory scores on oral qualifying tests given by FAA 
instructors. i 

This court has jurisdiction of the action under 
> U.esc. Ss Hear and 28 U.S.C. § eae 

The critical question posed by these motions is 
whether or not the FAA may dismiss non-probationary employees 
based solely upon a failure to qualify for promotion. 
Dismissal of a non-probationary federal employee is authorized 
only if it is for "such cause as will promote the efficiency 
of the service.” 5 U.8.C. § 7512. En Sullivan v. United 


States, 416 F.2d 1277 (Ct. Cl. 1969), the Court of Claims 


ay 

Cf. Rusk v. Coz:, 369 U.S. 367 (1962); Toilet Goods Assoc. 
Gardner, 360 F.20 677, aff'd 387.U.S. 152 (1967). : 

2/ 

See U.S. ex rel. Schonbrun v. Community Offices, 403 F.2d 371 
(20 Cir. 1968), cert, denied, 394 U.S. 929 (1969). 
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unanimously concluded that, in view of the peculiar cir- 


cumstances of FAA employment, dismissal for failure to meet 


“upgrade” training requirements was proper. In so holding, 
the court emphasized that the FAA, as the only civilian 
employer of air traffic controllers, had to rely almost 
entirely upon its own training program to meet its controller 
needs. The court distinguished between two types of 
employees: (1) those who have been employed in order to learn, 
and (2) those who have learned in order to be employed. 416 
F.2d at 1277. The first class could be dismissed for failure 
to complete "up-grade" requirements! the latter class could 


not be dismissed for that reason, 


A review of the record in this case convinces 
this court that plaintiffs here were members of the first 
class. The description and position classification standard 
for controllers at plaintiffs' level make clear that the 
positions are training positions. According to the job 
description: "Incumbents - - - who fail to meet require- 
ments for . . . promotion to the next higher ... level 
may be reassigned, demoted or separated from employment." 
The fact that plaintiffs may have performed some useful 


tasks is in no way inconsistent with the conclusion that the 
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positions were trainee positions. See Sullivan supra at 1282. 


Since plaintiffs were trainees this court concludes 
that their dismissal as air traffic controllers was not 
illegal. It is further concluded that plaintiffs' dismissal 
from the civil service itself was proper. "The remedy 
necessary to promote the efficiency of the civil service is a 
matter peculiarly and necessarily within the discretion of 
the Civil Service and cannot be disturbed on judicial review 
absent exceptional circumstances ... 4 Bishop v. McKee, 

400 F.2d 87, 88 (10th Cir. 1968). Plaintiffs have failed to 
set forth any facts which would show that there are exceptional 
circumstances; nor have they shown that the FAA's decision was 
arbitrary, capricious, erroneous or an abuse of discretion. 
See Charlton v. United States, 412 F.2d 390 (3d Cir. 1964); 
gaeder v. Stephens, 346 F. Supp. 1217, 1221 (0. Cele. 1971); 
DAVIS, ADMINISTRATIVE LAW § 29.07 (1970 Supp.); Cf£. McTiernan 


Ww. Gronowski, 337 F.2d 31 (2d Cir. 1964). 


Due Process and Equal Protection 


Plaintiffs claim that they were denied their rights 
to due process and equal protection (a) when they were denied 


a full trial-type hearing prior to termination, (b) when at 
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a post-termination hearing they did not have an opportunity to 
confront and cross-examine witnesses and (c) when they were 


tested orally by allegedly unqualified instructors. 


Plaintiffs* arguments are without merit. Plaintiffs 
received all 5 U.S.C. § 7501 and § 7512 pre-termination 


hearings. These procedures were sufficient to protect 
3 
plaintiffs’ property rights./ See Arnett v. Kennedy, 416 


U.S. 134 (1974); Davis v. Vandiver, 494 F.2d 830 (5th Cir. 
1974); Bley v. Morris, 390 F. Supp. 913 (N.D. Ga. 1975); 
Rolies v. Civil Service Commiasion, 512 F.2d 1319 (D.C. Cir. 


1975). 


Plaintiffs have waived their right to complain 
about failure te call and confront witnesses since they did 


not comply with the basic requirements of 5 CFR § 722.307 


a/ 
The fact that four of the plaintiffs in the case at bar are 
veterans does not affect this conclusion. Differing rights 
in adverse actions between veteran and non-veteran federal 
employees were abolished with the implementation in 1962 

of section 14 of Executive Order to. 10988, 3 CFR 521, 527 
(1959-63 Comp.), which extended to all competitive civil 
service employees,rights identical to those given to veterans 
under section 14 of the Veterans Preference Act of 1944 as 
amended (now 5 U.S.C. §§ 7511, 7512(a) (b) and 7701. This 
court has not been referred to any authority countermanding 
this executive order. 
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(1974). The regulation requires that the party himself 


attempt to arrange for the attendance of the witnesses. 

Then, if necessary, it requires that he give proper and timely 
notice to the agency for production of witnesses it employs. 
Williams v. Zuckert, 372 U.S. 756 (1963). Until compliance 
with this basic requirement, the plaintiffs cannot complain 

of any resulting loss of procedural rights. McTiernan v. 
Gronowski, supra at 37. Although plaintiff Bevilacque did 
properly request one witness who did not appear, he waived 

any objection by stipulating as to what the witnesses's 


testimony would have been. 


Plaintiffs final allegation is that they were 
denied due process because the up-grade tests were given 
orally by allegedly unqualified instructors. However, "[iJt 
is not the business of the courts to substitute their untutored 
judgment for the expert knowledge of those who are given 
authority to implement the general directives of Congress," 
Air Line Piiots Association v. Quesada, 276 F.2d 892 (2d Cir. 
1960); United States v. Professional Air Traffic Controllers 
Organization, 438 F.2d 79 (2d Cir. 1970), cert. denied, 402 

The determination of how qualifications for 


promotion will be assessed is within the administrative 
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discretion of the FAA providing that it is shown that there 
is reasonable basis for the FAA decisions. There is sub- 
stantial evidence in the record to indicate that the 
instructors were properly qualified. For example, they met 


the requirements of the National Enroute Training Program. 


This court concludes that plaintiffs' dismissals 
were effectuated through proper procedures which accorded 
them due process. It is further concluded the factual 
determinations were based upon substantial evidence, that the 
FAA did not act arbitrarily or in abuse of its discretion, 
and that the dismissals were reasonably related to the 


promotion of the efficiency of the service. 


Accordingly defendant's motion for summary judgment 
is granted; plaintiffs' cross motion is denied. The Clerk 
is directed to enter judgment in accordance with this opinion. 


So ordered. 


i Lif ae 
bie ele! 


len con 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK FILED 
IN CLERK'S OFFICE 
U.S. DISTRICL COURT ED. N.Y 


ies 
Wee: : «’ 4% tom 


ARNOLD HAJE, THOMAS BEVILACQUE, 
LOUIS C. RESLER, JOHN J. SHANNON, 
and WARREN C. MCDOWELL, 


Plaintiff, 
- against - 


ROBERT E. HAMPTON, Chairman, JAYNE B. 
SPAIN and L.J. ANDOLSEK, Commissioners, 
constituting the UNITED STATES CIVIL 
SERVICE COMMISSION, BILLIE H. VINCENT, 
Facility Chief, New York Center, GERALD 


| SHIPMAN, Personnel Officer, New York 


Center, LOUIS POL, (Acting) Facility 
Chief, FAA, New York Center, DEPARTMENT 


| OF TRANSPORTATION, FEDERAL AVIATION 


ADMINISTRATION, Eastern Region, Federal. 
Building, Jamaica, New York, and the 
UNITED STATUS OF AMERICA, 


Defendants. 


A memorandum and order of Honorable 


| Mark A. Costantino, United States District Judge, having been 

| filed on June 2, 1976, granting defendants' motion for svumary 

| judament pursuant to Rule 56 Fed.R.Civ.P. and denying plaintiffs' 
| cross-motion and directing the Clerk to enter judgment for the 


| defendants and against the plaintiffs, it is 


ORDERED and ANJUDGED that the plaintiffs 


| take nothing of the defendants and that the defendants' motion for 
| suamarv iudgment is granted. 


| Dated: Brooklyn, New York 


June j{f —, 1976 
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UNITED STATES DIST3ICT COURT 
EASTERN DISTRICT OF NEW YORK 


ARNOLD HAJE, THOMAS BEVILAQQUE, 
LOUIS C. RESLER, JON J. SHANNON and 
WARREN C. MCDOWELL, 


Plaintiffs, 


Ve 


ROBERI E. HAMPTON, Chairman, JAYNE B. : 
SPAIN and L.J. ANDOLSEK, Commissioners, NOTICE OF APPEAL 
constituting the UNITED STATES CIVIL ; : 
SERVICE COMMISSION, BILLIE H. VINCENT, Civil Action 
Facility Chief, New York Center, Nos 74-458 __ 
GERALD SHIPMAN, Personnel Officer, 

New York Genter, LOUIS ©. POL, (Acting) 

Facility Chief, FAA, New York Center, 

DEPARTMENT OF TRANSPORTATION, FEDERAL 

AVIATION ADMINISTRATION, Eastern Region, 

Federal Building, Jamaica, New York, 

and the UNITED STATES OF AMERICA, 


Defendants. 


PLEASE TAKE NOTICE that the plaintiffs hereby appeal 
to the United States Court of Appeals for the Second Circuit, 
from the order and judgment entered herein on the 4th day of 


June, 1976 in the office of the Clerk of the United States District 


Court for the Eastern District of New York which dismissed the | 


complaint and granted judgment to defendants, and plaintiffs 
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appeal from each and every part of said order and judgment as 


well as from the whole thereof. 


DATED: New York, N.Y., June 25, 1976 


Yours, ,etc-, 


6 
— Perera nus ea ON ea 
AM RESNICOFF’ 3 uO Pc. 


Attorneys for Plaintiffs 
Office & P. O- Address 
666 Third Avenue 

New York, N.Y., 10017 


HON. DAVID G. TRAGER, Esq. 

United States Attorne Easte i i 

Attorney for nat indonis ee eee 
225 Cadman Plaza East 

Brooklyn, New York 11201 


United States Court of Appeals 
for the Second Circuit 


Arnold Haje, thomas Bevilacque, Louis C. Resler, 
Jonn J. Shannon and Warren C. Mc Dowell, 


Plaintiffs-Appellants, 
against 
Robert E. Hampton, Chairman, et al., 


AFFIDAVIT 
Defendants-Appelles. OF SERVICE 


STATE OF NEW YORK, 


GRETEY MEDNHY YORK, SS-: 


» being duly sworn, deposes and says that he 
is over the age of 18 years, is not a party to the action, and resides 


at : : 
That ba 89 Pitkin Avenue, Brooklyn, ew. rk : 


Septemver 27, 1976 °? 
Brief... and 1 copy of Appendix 


copies of 


Hon David G. Trager 

United States Attorney 

for the Eastern District of New York 
U. S. Courthouse 

225 Cadman Plaza East, 

Brooklyn, New York, 11201. 


by delivering to and leaving same with a proper person or persons in 
charge of the offize or offices at the above address or addresses during 


the usual business hours of said wa ( 


Swarn to before me this 
a0 aes as i. 
September 76. 
JOHN V. pesrosiTO 
Public, Stat# c} ivew 
— No. “3,093 
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